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If an attorney’s work is any
good, it ought to be useful. And
what better use of your work
product than to save your client
time and expense? The busy CEO
of your client has neither the time
nor the patience to review the
hundreds  of  thousands  of
documents produced in discovery
in preparation for her deposition.
It will be far more efficient to
show her the single binder of
documents you have culled which
tell the story, warts and al. The
client will expect and demand that
work product be used to save
preparation time and to ensure that
witnesses are adequately prepared
and not embarrassed by being led
into incorrect testimony. The
problem, however, is that you may
find your work product sacrificed
at the altar of efficiency.

And there is enormous
tension between the safeguards
provided to attorney work product
in F.RCP26(M)(3) - which
protects work product from
production — and F.R.Evid. 612 —
which provides for full disclosure
of materials used to refresh
recollection prior to a deposition.
The reported decisions provide
little relief from this tension.

A recent decision out of the
Southern District of New York,
Lawson v. United Sates, 1998 WL
312239 (S.D.N.Y. June 12, 1998),
illustrates the dilemma. Defense
counsel conducted and tape
recorded interviews with two key
witnesses concerning the incident
which led to the lawsuit. In
preparation for their subsequent

DISCOVERY

It’s A Privilege To Refresh
By Jerold S. Solovy
and Robert L. Byman
o
depositions, counsel had the recollection for deposition

witnesses review transcripts of the
interviews. The parties agreed that
the transcripts were work product.
But the Court found that the use of
the transcripts for deposition
preparation was a waiver and
ordered their production under
Rule 612. Although Lawson
involved work product, Rule 612
applies equaly to attorney-client
materials. For convenience, we
will refer to both work product and
privileged communications as
privileged materials. Lawson is by
no means the holy grail. In
Derderian v. Polaroid Corp., 121
F.RD. 13 (D. Mass. 1988),
Derderian created over 100 pages
of notes detailing the factual events
which formed the basis of her
sexual discrimination claim. She
sent the notes to her attorney, and
the court found them to be
attorney-client ~ communications.
Prior to her deposition, Derderian
reviewed the notes to refresh her
recollection. But the court refused
to order production because
Polaroid did not demonstrate that it
could not discover the same facts
from interviewing its own
employees.

We al know that there is a
more or less bright line rule that
disclosure  of  attorney-client
privileged materials to third parties
destroys the privilege; likewise, we
know that disclosure of work
product, even to third parties, does
not necessarily waive that
privilege. But the lines are not so
clear when these privileged
materials are used to refresh

testimony. The lack of clarity
leaves the practitioner with only
one certainty: if you use
privileged materials to prepare a
witness for a deposition, you may
risk having to disclose those
materials to your adversary. You
must, therefore, strike a baance
between the risk of disclosing
privileged materials to the enemy
against the efficient and thorough
preparation of a witness to give
accurate, refreshed testimony.

Rule 612

Prior to the adoption of
Federal Rule of Evidence 612 in
1972, the universally accepted rule
was that an adverse party had an
absolute right to see any writing
used during trial testimony to
refresh recollection. Rule 612
added an important expansion,
compelling production of writings
used to refresh recollection before
testifying, “if the Court in its
discretion  determines it s
necessary in the interests of
justice.”  Although Rule 612 does
not specifically address deposition
testimony, F.R.C.P. 30(c) makes it
reasonably clear that deposition
testimony is covered, and most
reported decisions so hold. See,
eg. Sone Container Corp. V.
Arkwright, 1995 US Dist. Lexis
2400 (N.D. Ill. 1995); SRA
Painting Co. Inc. v. O.W.B. Corp.,
103 F.R.D. 407 (W.D. Pa. 1984);
but see Omaha Public Power
District v. Foster Wheeler Corp.,
109 F.R.D. 615 (D. Neb. 1986).

Many practitioners, vaguely
aware that use of a writing to
refresh recollection can constitute
a waiver, smply ask the deponent
whether she has reviewed
materials prior to the deposition
and, upon obtaining an affirmative
response, erroneously believe that
they have established a sufficient
record for amotion to compel. But
Rule 612 contemplates a four step
evaluation. The practitioner must
establish: (1) that the witness has
reviewed materials prior to giving
testimony; (2) that the materials
actually refreshed recollection;
(3) that the refreshed recollection
had an actual impact upon the
testimony; and (4) that the interests
of justice require production. See
Soorck v. Peil, 759 F.2d 312 (3d
Cir. 1985).

What |s Work Product?

Of coursg, if there is no valid
privilege, documents used in
preparation  are  discoverable
without the need for Rule 612
(presumably, if depositions are
ongoing, motions to produce are
still timely). But your venue may
determine whether they will be
deemed privileged. Suppose you
have created, out of the tens of
thousands of relevant documents
produced in discovery, a single
binder of the key documents. Y our
organization and selection of those
documents clearly constitutes your
work, but does it constitute
protectable work product? The
answer may be different on
different sides of the river. In

Mr. Solovy and Mr. Byman are Fellows of the American College of Trial Lawyers (ACTL) and partners at Chicago’s Jenner & Block. Mr. Solowy, the
firm's Chairman and past Chair of the ABA Discovery and Trial Practice Committees, can be reached at jsolovy@jenner.com. Mr. Byman can be

reached at rbyman@jenner.com.




Kansas City, Kansas, your binder
is not work product. “ The selecting
and grouping of information does
not transform discoverable
documents into work product.”
Audiotext Commun. Network, Inc.
v. U.S Telecom, Inc., 164 F.R.D.
250 (D. Ka. 1996). But in Kansas
City, Missouri, that same notebook
is not merely considered work
product; it is classified in the more
highly protected category of
“opinion” work product. “In cases
that involve reams of documents
and extensive document discovery,
the selection and compilation of
documents is often more crucial
than legal research.” Shelton v.
AMC, 805 F.2d 1323 (8th Cir.
1986).

The reported decisions offer
less than satisfactory guidance on
what constitutes the “interests of
justice” under Rule 612. Some
courts conclude that the mere
deliberate use of privileged
materials to refresh recollection is
sufficient in and of itself to satisfy
the standard and order production.
See, eg., Julian v. Raytheon Co.,
93 F.R.D. 138 (D. Dd. 1982);
Wheseling-Pittsburgh Steel Corp. v.
Underwriters Laboratories, Inc.,
81 F.R.D. 8 (N.D. Illl. 1978).
Other courts require a more
complex review. The Southern
District of New York has adopted
a three factor test. First, the court
determines whether the deposition
preparation exceeded the limits of
preparation and concealment —
that is, did the attorney attempt to
use privileged materials as a sword
while attempting to maintain the
privilege shield. Second, the court
considers whether the privileged
material is factual work product or
opinion work product, the latter
being entitled to more protection.
Third, the court evaluates whether
the request for the privileged
documents constitutes a fishing
expedition or is narrowly limited to
the purposes of Rule 612 — to
explore the credibility of awitness
testimony. See Bank Hapoalim,
B.M. v. American Home Assurance
Co., 1994 WL 119575 (S.D.N.Y.
1994).

In Sporck v. Peil, 759 F.2d
312 (3d Cir. 1985), the court found
thaa a compilation of non-
privileged documents produced in
discovery was work product.
Rejecting the notion that the

compilation should be produced
after review to refresh recollection,
the court found that the
interrogator should merely inquire
about specific areas, ask if specific
documents refreshed recollection,
and insist upon the production of
those specific documents.
Discovery of the compilation,
therefore, would not be necessary.
The problem with  Sporck,
however, is that witnesses seldom
testify as the court hypothesized.
Rea witnesses seldom say “I
looked at a binder of documents
and 2 pages, bearing production
numbers 10006789-90, refreshed
my recollection.” Real witnesses
say “l reviewed a bhinder of
documents; they helped refresh my
recollection, but | do not recall
which document refreshed my
recollection on which subject.” If
that is the testimony, the only way
to find the needles is to have
access to the haystack. And the
simple answer is that, since the
determination of the interests of
justice is made on a case-by-case
basis, there is no simple formula
by which to ensure protection. But
based upon the body of case law,
we offer a few suggestions for the
practitioner.

Preparing the Deponent with
Privileged Materials

The threshold issue is to
determine what is more important.
Do you want to prepare your
witness completely and thoroughly
so that she gives full and accurate
answers? Or can you tolerate a bit
of ambiguity in recollection? If
the latter, there is no sense in
taking any risk of giving up
privileged materias; if the former,
the risk of disclosure may be
outweighed by the need to have a
well prepared witness. But the
inquiry does not end there. If the
goa is to have a well prepared
witness, the second question you
must answer is whether there is
some less efficient means than
using the work product which will
fully prepare the witness. In
Lawson, defense counsd was
compelled to turn over the work
product — the transcripts of prior
interviews — because they were
writings subject to Rule 612. But
612 covers only writings, and not
oral communications. Clearly it

would have been more time
consuming, more costly, and less
efficient, but defense counsel could
have achieved the same result by
reading the transcripts to the
witnesses rather than showing
them to them. (A good advocate
might suggest that verbatim
reading congtitutes a showing of
the writing, so an even more
careful practitioner might want to
paraphrase rather than read.)

In making these various
determinations, it is important not
to forget about the relative
importance of carts and horses.
Litigators tend to be adversarial,
even when it is not necessarily
necessary. It is against the basic
nature of litigators to give up any
privilege. And privileges should
not be given up lightly. But is
your compilation of documents
really that top secret? Do you
really think your opponent has
failed to figure out what the
relevant documents are out of the
thousands of documents produced
in discovery? Are you redly
giving your adversary an
advantage which is worth the time
and expense you may put yourself
and your client to by trying to
avoid disclosure? If theloss of the
privilege is an acceptable risk, the
use of the documents for efficient
preparation becomes an easier call.

But if nondisclosure is
critical, and if you cannot conjure
up an aternative to showing the
compilation to your witness,
careful preparation of the witness
may dtill save the day. If the
witness testifies that he reviewed
the compilation, that it refreshed
his recollection, that his testimony
was impacted by his refreshed
recollection, and that he cannot
recall specific documents within
the compilation, your opponent
will have a nearly bulletproof
record to compel production. But
if the entire compilation does not
really refresh recollection, be sure
your witness says so. If specific
documents do refresh recollection,
try to make your witness the ideal
imagined by Sporck. Make notes
of the individual documents which
actually refresh, so that you can
argue that your production should
be limited to that subset,
preserving the secrecy of the rest
of the compilation.

Building a Record
for Production

On the other side of the aidle,
if you want to obtain production of
otherwise privileged materials, you
must build a careful record. You
must establish that the witness
reviewed the materials, that the
materials  actualy refreshed
recollection, and that the refreshed
recollection was given in
testimony. And in order to satisfy
the court that the interests of
justice require production of the
privileged materials, you must try
to show a hit more. For example,
you should show the witness
documents you suspect were part
of the compilation. If the witness
responds that she does not now
recall what documents she saw or
does not recall the documents you
showed her, you will have gone a
long way to establishing that there
is no alternative means of learning
what documents were used to
refresh recollection other than the
production of the compilation. On
the other hand, if the witness
agrees that the documents you
showed her were among the
compilation, you should establish
that your documents are not the
complete set of what she relied
upon, again to show that you have
no way to know what was
reviewed without production of the
compilation.

Woody Hayes once explained
why he hated the forward pass:
“When you put the bal in the ar
only three things can happen and
two of them are awful.” The same
is true of the use of privileged
materials for deposition
preparation.  Three things can
happen and two of them — (1)
they won’t gain any ground toward
efficiency or (2) they will be
intercepted by the enemy — are
awful. But Woody’s advice was a
bit simplistic. The third
possibility, the completed pass, is
not awful, itisgreat. And thethird
possibility when using a privileged
document in deposition preparation
is likewise great — the most
efficient way to prepare a witness
to give accurate and complete
testimony. There are risks, but the
rewards are evident. Be aware of
the risks, but do not be unduly
afraid of them.
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You bhave seen — but
hopefully not personally authored
— deposition notices that read
“XYZ Corp. is requested and
required, pursuant to F.RCiv.P.
30(b)(6), to produce the person
most knowledgeable on the
following subject areas: . . ."

Y ou have read such noticesin
quiet condescension, of course,
and have not authored such a
notice yourself, because you know
that you don't really want “the
most knowledgeable person” and
because you don’'t even have the
right to make that request under
Rule 30(b)(6). If you really want
to know who is the most
knowledgeable person on a
specific subject within a corporate
entity, you will serve an
interrogatory. Rule 33 gives you
the right to ask that question; Rule
30(b)(6) does not. But why on
earth would you ever want to
know the identity of the most
knowledgeable person? What
difference does it make if Officer
A knows twelve facts about an
issue, while Officer B knows only
ten?  Officer A wins the title
“most knowledgeable’. But you
don't care who knows the most
facts, what you realy want is to
identify someone who knows the
specific facts that matter to your
case and who can give binding
testimony on behalf of the entity
with respect to those facts. And
that is exactly what Rule 30(b)(6)
allows you to do, unless of course
you ask for the wrong thing in your
notice.

DISCOVERY

Rule 30(b)(6)
By Jerold S. Solovy
and Robert L. Byman
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The adoption in 1970 of the entity to designate one or more
Federal Rule 30(b)(6) individuals to speak on behalf of
revolutionized the discovery of  theentity on subjects designated in
corporate  entities. In prior the notice. No longer could the

practice, the attempt to extract
information and admissions from a
corporation, partnership, or other
legal entity could be a frustrating
and expensive process. Unless the
entity volunteered the identity of
the people who actually knew
something about the facts and
prepared them to answer relevant
questions, the examiner had no
choice but to search for those
people by noticing specific
individuals, by name or title. The
initial wave of corporate discovery
was often consumed by identifying
the people with actual knowledge.
Entities, who wanted to play
games, could and often did so.
The search for  corporate
knowledge often became a shell
game, as the examiner went from
witness to witness, each of whom
would fudge, equivocate, and deny
knowledge, suggesting to the
examiner that she look for the
kernel of knowledge under some
other shell. But the potentia for
abuse was not limited to the
defending entity. Parties seeking
discovery from entities could
harass their adversaries by
insisting upon deposing literally
every officer or agent of the entity,
despite the obvious redundancy, on
the technically correct ground that
the entity’s knowledge was found
only in the collective recollection
of al of its agents.

Rule 30(b)(6) was designed to
cut through all of that, by requiring

entity stand in amused silence as
its adversary searched for the right
deponent — the entity had to find
the right person or persons itself
and produce them. And no longer
could an adversary insist upon
taking needless testimony from
witnesses who had no persona

knowledge of the facts.
But Rule 30(b)(6) did not
merely eiminate these

inefficiencies and abuses; the Rule
creates an enormoudy effective
mechanism, not just to discover
facts, but to obtain binding
admissions that may lead to
summary judgment or victory at
trial. Yetitisasource of constant
amazement that otherwise
competent practitioners so often
misuse Rule 30(b)(6) or fail to
realizeits full potential.

You Can Use Rule 30(b)(6) To
Obtain Binding Testimony

The beauty and majesty of
Rule 30(b)(6) is that it alows you
to pick the subjects on which you
want binding testimony and forces
the entity to find someone to give
voice to that testimony. The entity
might pick the person most
knowledgeable, but it is permitted
to select whomever it pleases, so
long as that person is able to
articulate the entity’s knowledge.
There is no requirement that the
designee be an employee or agent
of the entity; the designee must

merely consent to serve. In theory,
the entity could hire an actor to
read a script, even though the actor
had no knowledge of any facts
whatsoever.  Indeed, an entity
cannot avoid its obligation to
designate a witness to testify on
behalf of the entity on the
designated subjects, even if the
entity has no employees with any
knowledge at all; if that is the case,
the entity must find some person to
study the documents or otherwise
educate herself to testify. See
Resolution Trust Corp. v. Sands,
151 F.R.D. 616 (N.D. Tex. 1993);
In re Arbitration between Puerto
Rico Maritime Shipping Authority
and Sar Lines, Inc.,, 1980 U.S.
Dist. Lexis 11885 (S.D.N.Y.
1980).

But the real beauty of Rule
30(b)(6) is not simply that it
assures you a witness. Rule
30(b)(6) assures you a witness who
is able to give complete and
binding answers. The entity has an
obligation “to prepare those
persons in order that they can
answer fully, completely,
unevasively, the questions posed . .

as to the relevant subject
matters.” Securities & Exchange
Commission v. Mor€lli, 143 F.R.D.
42, 45 (SD.N.Y. 1992). The
entity must prepare the designee
“to the extent matters are
reasonably available, whether from
documents, past employees, or
other sources” United States v.
Taylor, 166 F.R.D. 356, 361
(M.D.N.C. 1996). And the
testimony “is binding on the
corporation as to matters specified
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in the 30(b)(6) notice.” Food Lion,
Inc. v. Capital CitiesABC, Inc.,
1996 WL 575946, *6 (M.D.N.C.
1996).

When a 30(b)(6) witness
answers a particular question, there
are three possibilities: (1) the
witness will give a correct and
complete answer; or (2)the
witness will give a completely
incorrect answer; or (3) the witness
will  be unable to answer,
essentially saying “I don’t know.”
If the witness were testifying as an
ordinary deponent, she would be
allowed to change and explain any
of those answers at trid. Mary
Smith, citizen, or even Mary
Smith, officer and agent of XYZ
Corp., could testify “the light was
green” or “I don't remember what
color the light was’” a her
deposition; at tria, there would be
no prohibition against her
testifying under oath “the light was
red.” Of course, her prior
statement would be an evidentiary
admission against XYZ Corp;
XZY and she could be impeached
by her prior statement. But Mary
would be allowed to change her
testimony and offer the jury some
explanation for the change. And
XYZ would be alowed to bring in
another witness to testify “Mary
got it wrong, the light was red.”
But Mary Smith, 30(b)(6) designee
of XYZ Corp., does not have the
same latitude. Once Mary Smith,
corporate designee, has tedtified
“the light was green” or “I don’t
know what color the light was,” it
may be that neither Mary nor XYZ
will not be allowed to bring in any
witness to testify differently. The
whole point of 30(b)(6) is that it
creates testimony that will bind the
corporate entity.

But How Binding I s Binding?

There are admissions and then
there are admissions. Evidentiary
admissions are good, but they are
not dispositive — they can be
retracted, explained or contradicted
by other testimony. Judicial
admissions, on the distinctly other
hand, cannot be contradicted by
other evidence such as “mere trial
testimony.” American Automobile
Association v. AAA, 930 F.2d
1117, 1120 (5th Cir. 1991); see
also, Soo Line v. & Louis
Southwestern Railway Co., 125

F.3d 481, 483 (7th Cir. 1997). But
just how binding is 30(b)(6)
testimony? Isit amere evidentiary
admission against the entity that
can be weaseled away later, or isit
really binding?

Some courts have held that
30(b)(6) testimony is deposition
testimony like any other deposition
and is, therefore, “simply evidence,
nothing more.” W.R. Grace & Co.
v. Viskase Corp., 1991 WL
211647, *2 (N.D. IIl. 1991). As
evidence, it may be explained or
contradicted at trial. Id. But other
courts have taken a very different
reed on the binding effect of
30(b)(6). Where a corporation was
unable to answer  30(b)(6)
questions because al of its
designated representatives invoked
their personal Fifth Amendment
rights, the court held that their
silence was binding on the
corporation and held that the
corporate entity would not be
permitted to offer into evidence
any information to fill in the gaps
created by the lack of 30(b)(6)
testimony.  Worthington Pump
Corp. v. Hoffert Marine, Inc., 34
F.R. Serv. 2d 855 (D.N.J. 1982).

There is a wide range of
options available when a designee
responds to a designated inquiry
with “I don't know.” Ordinarily,
you take a deposition because you
want information. “I don’t know”
is not a satisfying answer when
you want to discover facts. Andin
such a situation, the remedy under
30(b)(6) is easy: you ask for
another designee who can provide
the facts, and the court will
probably enforce your request.
Zappia Middle East Construction
Co. v. Abudhabi, 1995 WL 686715
(SD.N.Y. 1995). But what if you
are thrilled with “I don’'t know” as
an answer? You represent the
plaintiff in an action in which a
series of negotiation sessions form
the relevant factual backdrop to
your claims. A dozen different
representatives from each side
attended some or al of the
individual meetings. Your client’s
agents have their own collective
recollection of the matters that
were discussed in the negotiations,
a recollection that would lead to
summary judgment or verdict for
your side if not successfully
contradicted by your opponent. In
discovery, of course, you want to

discover your adversary’s
recollection of these meetings. But
at the deposition of the 30(b)(6)
representative  designated  to
describe the content of the
negotiating sessions, you are met
with repeated “| don’t recall”s and
“l wasn't there, | don't know"s.
Do you move to have another
witness designated? Why? On a
motion for summary judgment, or
at tria, the record will be your
client's recollection versus a
failure to recollect. There will be
only one side of the story — yours.
Rule 30(b)(6), in al its glory, may
turn your opponent's failure to
prepare an adeguate witness into a
litigation coup.

It is extraordinary that thereis
so little case law which develops
Rule 30(b)(6) as an offensive
weapon to bind entities to their
deposition testimony and bar
contrary trial testimony. But a
number of courts have held that a
paty who fails to adequately
prepare awitness to give testimony
cannot come to trial with renewed
or refreshed recollection: “If the
designee testifies that [it] does not
know the answer to plaintiff’s
questions, [it] will not be alowed
effectively to change its answer by
introducing evidence during trial.
The very purpose of discovery is
‘to avoid trial by ambush.’”
lerardi v. Lorillard, Inc., 1991 WL
158911 (E.D. Pa 1991); see also,
FDIC v. Butcher, 116 F.R.D. 196
(E.D. Tenn. 1986).

It may be easier to convince
the court that silence is truly
binding than to convince a court
that the conveyance of erroneous
information should be
uncorrectable. Although there
appears to be very little case law
on the area, it is easy to discern
why this may be so. Where a party
has acted in good faith to present a
designee and has equally made
bona fide attempts to educate the
witness to give complete answers,
a court is more likely than not to
exercise its discretion, as it picks
from its grab bag of potentia
sanction remedies for a failure to
have a fully prepared witness, to be
lenient. But where an entity has
simply refused or failed to meet its
obligation to educate the witness
and presents an unprepared
witness, it is a reasonable sanction
to bar contrary testimony at trial:

“Producing an unprepared witness
is tantamount to a failure to
appear.” United Sates v. Taylor,
166 F.R.D. 356, 363 (M.D.N.C.
1996).

Too many litigators do not
fully appreciate or do not fully
understand Rule 30(b)(6). Be one
of those who do. Y our notices will
aways read: “XYZ Corp. is
requested and required, pursuant
to F.R.Civ.P. 30(b)(6), to designate
and produce a person or persons
to testify on behalf of XYZ on the
following matters: . . . “
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We do not have good enough
imaginations to make this up; this
really happened: In a patent case
involving the geometry and
dimensions of TV picture tubes,
our defense was based on prior art.
We had found a tube manufactured
in 1975 which had miraculously
survived twenty plus years to
become our holy grail. Opposing
counsel had a right, of course, to
inspect it. But counsel did not
merely have the usual feet of clay;
this one had hands of stone. He
picked up the tube, uttered the
word “whoops,” and turned prior
art into pulverized glass.

What we had here was
“gpoliation of evidence.” The case
of the clumsy counselor was one of
presumably innocent destruction,
caused by an agent of a party, after
the lawsuit had commenced. But
spoliation can occur as the result of
actions by parties or by non-
parties. It can be inadvertent or
intentional. It can be the product
of absolute good faith, the result of
negligence, or the exercise of
consummate evil. It can occur
before or during litigation, on a
temporal continuum on which
relevance and duty to preserve
range from nascent to obvious.
When evidence is lost or destroyed
by a third party — who was under
some duty to preserve it — there
may even be an independent cause
of action for damages.

Spoliation or Spoilation?

We pause for adigression, but
an important one. If you ever want

DISCOVERY
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to invoke the doctrine, you ought
to know what to call it. But the
courts are not entirely sure. Most
of the circuits call it “Spoliation”;
but a fair number discuss
“Spoilation.” See, eg.,, Diana
Collazo- Santiago v. Toyota Motor
Corp., 149 F.3d 231; 1998 U.S.
App. LEXIS 15330 (1st Cir. 1998);
Schmid v. Milwaukee Electric Tool
Corp., 13 F.3d 76, 1994 U.S. App.
LEXIS 20 (3d Cir. 1994); Vodusek
v. Bayliner Marine Corp., 71 F.3d
138 (4th Cir. 1995); Eaton Corp. v.
Appliance Valves Corp., 790 F.2d
874, 1986 U.S. App. LEXIS 20064
(Fed. Cir. 1986); American Gulf
VII, Inc. v. Otto Candies, Inc.,
1996 U.S. Dist. LEXIS 13328
(1996); Mensch v. Bic Corp. 1992
U.S. Dist. LEXIS 14318 (E.D. La.
1992); Austin v. Mitsubishi
Electronics America, Inc., 966 F.
Supp. 506, 1997 U.S. Dist. LEXIS
11948 (E.D. Mich  1997);
Thurston v. Borden Waste-Away
Service, Inc., 1998 U.S. Dist.
LEXIS 12105 (N.D. Ind. 1998).
And a least one judge has
participated in separate opinions,
one of which addresses spoliation,
and the other spoilation. Jordan F.
Miller Corp. v. Mid-Continent
Aircraft Service, Inc., 1998 U.S.
App. LEXIS 2739 (10th Cir.
1998); Talmadge v. Sate Farm
Mutual Automobile Ins. Co., 1997
U.S. App. LEXIS 3114 (10th Cir.
1997). As a good practitioner, of
course, you should defer to your
specific  nine  hundred pound
gorilla and call the doctrine what
the judges in your jurisdiction call
it. But the correct term, as you

well know, is “spoliation,” from
the Latin spoliare, to spoil or ruin.

Courts often address the
destruction of evidence as a pure
discovery matter  sanctionable
under Rule 37, even when the
destruction occurred prior to the
ingtitution of the litigation,
reasoning that spoliation has
rendered adequate response to a
Rule 34 request impossible.
Turner v. Hudson Transit Lines,
Inc. 142 F.R.D. 681; 1991 U.S.
Dist. LEXIS 20661 (S.D.N.Y.
1991); In Re Air Crash Disaster
Near Chicago, IL on May 25,
1979, 90 F.R.D. 613, 1981 U.S.
Dist LEXIS 13085 (N.D. IIl.
1981). Other courts view Rule 37
as a procedurd rule (it is, after all,
a Rule of Federa Procedure)
which cannot be applicable to
conduct which occurs prior to the
filing of a lawsuit to which those
procedural rules apply.
Nevertheless, courts can to do use
their inherent powers to manage
litigation to fashion Rule 37-like
remedies. Beil v. Lakewood
Engineering and Manufacturing
Co., 15 F.3d 546, 1994 U.S. App.
LEXIS 1421 (6th Cir. 1994);
Unigard Security Insurance Co. v.
Lakewood Engineering &
Manufacturing Corp., 982 F.2d
363; 1992 U.S. App. LEXIS 33352
(9th Cir. 1992).

Remedies

Remedies for spoliation range
from nil to nuclear. An innocent
act which causes no prejudice
requires no remedy. But the

destruction of material evidence in
bad faith may result in claims
dismissed or judgments summarily
imposed, although ultimate
sanctions such as dismissal are
rarely imposed unless lesser
remedies are inadequate. On a
showing of bad faith, of course,
courts can and usually do impose
sanctions to punish and deter
similar misconduct. The severity
of the sanction may turn on the
degree of culpability; and ultimate
sanctions such as dismissal are
more likely in cases of ultimate
bad faith. But not necessarily so.
Some courts have held that a
specific finding of bad faith is
required for imposition  of
dismissal, Cole . Keller
Industries, Inc., 132 F.3d 1044,
1998 U.S. App. LEXIS 34 (4th
Cir. 1998), but others place
dismissa  within trial  court
discretion without a finding of bad
faith. Jordan F. Miller Corp. v.
Mid-Continent Aircraft Service,
Inc., 1998 U.S. App. LEXIS 2739
(10th Cir. 1998). The fact is that
dismissal as a spoliation sanctionis
rare, and so is bad faith spoliation.
Most spoliation motions arise in
Situations in which bad faith
cannot be definitely shown — and
often where the destruction of
evidence was merely negligent or
in total innocence. No matter — in
spoliation, the driving force is not
so much to punish as to remedy or
compensate for the adverse impact
of the loss of evidence. The more
important questions, then, are the
degree of prejudice caused by the
loss and the remedies available to
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ameliorate the harm.  And the two
most common remedies for
spoligtion are: (1) an adverse
inference instruction and (2)
exclusion of testimony relating to
the destroyed evidence.

If you fal to produce a
witness within your control, the
jury will undoubtedly be instructed
that your failure to call the witness
is because you are deathly afraid of
the witness' testimony. A similar
instruction is likely to be given if
you do not come forward with
evidence once in your control. But
the failure to bring a living witness
to trial is an intentional act; you
have an option to bring the withess
or not. When a document has
been destroyed, on the other hand,
you have no option — the thing
doesn’t exist anymore and cannot
be produced. Many courts,
therefore, to satisfy the missing
witness - adverse instruction logic,
require a finding that the
destruction of the document was
intentional before an adverse
inference may attach. See, eg.,
BlinZer v. Marriott International,
Inc., 81 F.3d 1148, 1996 U.S. App.
LEXIS 7575 (1st Cir. 1996); S C.
Johnson & Son, Inc. v. Louisville
& Nashville Railroad Co., 695
F.2d 253, 1982 U.S. App. LEXIS
23761 (7th Cir. 1982). Other
courts have not reasoned through
this distinction, and have permitted
the inference without regard to the
reason for the unavailability of the
evidence. Schmid v. Milwaukee
Electric Tool Corp., 13 F.3d 76,
1994 U.S. App. LEXIS 20 (3d Cir.
1994); Glover v. The Bic Corp., 6
F.3d 1318, 1993 U.S. App. LEXIS
24931 (9th Cir. 1993).

It is not unusua for a
prospective plaintiff, long before a
lawsuit is drafted, to have a
product suspected to have caused
an injury tested by an expert to
verify that a cause of action exidts.
It is equally not uncommon that
the expert, in the course of his
investigation, will perform
destructive testing and therefore de
facto make himself the only expert
ever in a position to render an
opinion about the product. The
expert does not act in bad faith; the
test has to be performed. Counsel
does not act in bad faith; without
conducting the test, Rule 11
standards might not be met. But

the evidence is just as destroyed by
good faith as by bad.

Good faith, questionable faith,
bad faith — they may all be roads
to the same destination. In Dillon
v. Nissan Motor Co., Ltd., 986
F.2d 263, 1993 U.S. App. LEXIS
2991 (8th Cir. 1993), counsel had
an expert examine a vehicle which
was involved and heavily damaged
in an accident. The expert then
had the car towed to a salvage
yard. Counsel did nothing to
reclaim the vehicle, and the yard
routinely destroyed sold it for
scrap. Counsel should have known
better, and should have taken steps
to preserve the evidence; counsel
acted in questionable, although not
necessarily bad faith. To cure the
prejudice to the defendant of being
unable to have its own expert
examine the car, the court
excluded the plaintiff’s expert
testimony.

In Unigard Security
Insurance Co. v. Lakewood
Engineering &  Manufacturing
Corp., 982 F.2d 363, 1992 U.S.
App. LEXIS 33352 (9th Cir.
1992), a heater was examined by
an expert, who determined it was
the cause of a fire; but counsel
advised there were no claims that
could be brought against the
manufacturer and the heater was
therefore destroyed. New counsel
came to a different conclusion and
filed suit. The court had no
difficulty  finding that the
spoliation was in good faith; but it
was equally not difficult to exclude

the expert testimony as the
remedy.

Because the potential
remedies ae 0 severe,

practitioners must be constantly
alert to spoliation issues. Large
cases, involving large corporate
entities and large document
productions, are fertile ground for
spoliation claims. Most companies
have routine document destruction
policies that may sweep up
evidence and create spoliation
clams. But a case need not be
large, and a party need not be a
faceless corporate entity. In
today’s technology driven society,
individual e-mail accounts are as
common as telephones.  Jane
Smith isinvolved in an automobile
accident. While she is recovering
in the hospital, she writes letters to
her five best friends describing the

events which led up to the
accident. Those letters are clearly
discoverable and may be damaging
admissions against her in the
lawsuit she later brings against the
other driver. But what if, instead
of pen and paper, Jane Smith
composes her thoughts via e-mail
on her laptop? Those e-mails are
no less relevant, but likely are far
more difficult to retrieve, since
Jane empties her e-mail “trash”
and purges her outgoing messages
automatically every thirty days.
Will she be met with an adverse
inference instruction when her case
goesto trial?

The Role of Counsel

The answer may depend on
many factors, but not the least of
them may depend on the role of
counsel. The cases suggest that
there could be a higher degree of
culpability — and therefore a
higher likelihood of sanctions —
when a party knew that evidence
about to be destroyed would be
relevant to alawsuit. And you can
expect an aggressive opponent to
try to turn innocent housecleaning
into charges of malevolent cover-
up. If Jane did not understand that
her e-mails would someday be
important, her routine purge would
not be intentional destruction of
evidence, and she would not be
dapped with the adverse
instruction in those jurisdictions
which require intent. But if Jane
had aready retained you to file a
lawsuit for her, your opponent is
likely to argue that you should
have told her not to purge her e
mail; your adversary will argue
that whatever Jane thought about
the discarding of trash, you should
have known better. The
instruction becomes more likely.

Where counsel is directly
involved in the possible
destruction of evidence, the
imposition of sanctions becomes
still more likely. If you send a key
piece of evidence to an expert for
testing, you should take reasonable
steps to ensure that the evidence
will not be altered or destroyed by
the expert and that it will be
available for testing by your
potential opponent; anything short
will run the substantial risk of
sanctions. There may be
circumstances in  which it is

impossible to get the facts you
need without destructive testing.
The courts have been sympathetic
to a degree, but you should not
count on uniform mercy. A far
better form of insurance would be
to aert your potential opponent of
the upcoming test and give her an
opportunity to observe or even
participate in the testing. You
need to overcome your naturd
inclination not to share information
with a potential adversary against
the possbility that you will
damage your own case by not
sharing.

Most competent attorneys
have mental, if not actual
checklists of items to address with
clients upon retention. That list
should include, somewhere very
close to the top, an admonition that
routine  document  destruction
policies, routine e-mail purges, and
routine house cleaning all need to
be immediately suspended. It is,
so far, arare case where one of the
parties makes a huge issue of
purged e-mail or other routine
destruction.  This is more often
than not due to what we called
during the Cold War “ mutual
assured destruction.” You cannot
afford to press your opponent for
purged e-mail, because you know
your adversary will drop the same
bomb and you, and your client has
made the same purges. But by
instructing your client from the
beginning to monitor and save e
mail and other forms of otherwise
routinely destroyed information,
you accomplish two enormous
advantages. (1) you maintain your
documents and eliminate your
opponent’s ability to bring a
spoliation claim against your client
and, probably more important, (2)
you create a moral high ground
from which you can attack your
opponent’s likely destruction of
similar material.

Our picture tube case was
settled long before spoliation
became a sanction. But do not be
like our clumsy friend. Do not let
the issue of spoliation slip through
your fingers.
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In the Olympic games of
litigation, there is no event more
thrilling than the dumpster dive.
Private investigators have long
known the truth of the adage “one
man’s trash is another’s treasure.”
And the gold medal goes to the
diver who surfaces with pearls
whose inadvertent  production
waives a privilege.

Inadvertent production? Can
a privilege be lost because a
dumpster diver has trespassed in
your garbage? You bet. In
Suburban Sew ‘N Sweep, Inc. v.
Swiss-Bernina, Inc., 91 F.R.D. 254
(N. D. Ill. 1981), Swiss-Bernina's
president composed privileged
letters to his attorney, discarding
his hand-written drafts in the waste
basket. The basket was emptied by
a Swiss-Bernina employee into a
large trash container, which was in
turn emptied into a trash dumpster
used solely by Swiss-Bernina
Plaintiffs came onto Swiss
Bernina's property without
permission, dove into the dumpster
and found the otherwise privileged
drafts. The magistrate was
appalled and ordered the
documents  returned. But the
district judge reversed, finding that
the failure to take better
precautions constituted a waiver.

A different result was reached
in McCafferty’s, Inc. v. Bank of
Glen Burnie, 179 F.R.D. 163 (D.
Md. 1998). The distinguishing and
dispositive additional fact was that
the privileged materials had been
ripped into sixteen pieces before
they were discarded. From that
fact, the District Court found both
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an intention to keep the materials
confidential and the exercise of
reasonabl e precautions to do so.
Dumpster diving is relatively
rare because it takes a unique
breed of person to literaly wade
through garbage. But the digita
analog of the dumpster diver — the
computer hacker — works in a
clean, intellectually challenging,
and non-odoriferous environment.
The high-tech dumpster diver faces
potential charges far more serious
than ordinary trespass. Under the
1986 Electronic Communications
Privacy Act, interception of
electronic communications is a
felony punishable by both civil and
criminal sanctions. But you cannot
rely on the threat of prosecution to
assume confidential materials are
protected. Neither court in Sew ‘N
Swveep or McCafferty's was
concerned that an adverse party
had broken a law to obtain an
opponent’s  privileged materials.
And anyone able to hack into your
client's e-mall system is bright
enough to figure a way to peddle
useful information to an adversary
while keeping own identity secret.
Law firms, which handle
confidential materia  in  bulk,
cannot rely on ordinary trash
collection to maintain their secrets.
Garbage should be routinely
shredded before it is placed
anywhere a third party, lawfully or
unlawfully, might gain access.
Electronic communications must
be carefully guarded and fire
walled against hackers and other
unauthorized access. And clients
of law firms who anticipate

-
.
&

litigation must be advised to take
the same precautions.

I nadvertent Production of
Privileged Materials

The problem of inadvertent
production is not limited to
interception by a clever and
unscrupulous opponent. It far
more frequently occurs because we
simply goof. The federal courts
have adopted three distinct
standards to address inadvertent
production of privileged materials.
Under the “strict” approach, any
disclosure to a person outside the
ambit of the privilege breaks the
protection, and there is no way to
return the egg to its shell.  See,
eg., In re Sealed Case 877 F.2d
976 (D.C. Cir. 1989). On the other
extreme, some courts apply a
“lenient” standard, under which
disclosure of privileged materials
is excused if truly inadvertent, on
the theory that the privilege really
belongs to the client and the client
should not be disadvantaged by the
negligence of counsel. See
Georgetown Manner, Inc. v. Ethan
Allen, Inc., 753 F. Supp. 936 (S.D.
Fla. 1991). The large majority of
jurisdictions apply a “middle’
standard, which uses a five factor
test to determine whether the
inadvertent production should be
excused: (1) the reasonableness of
the precautions to  prevent
inadvertent disclosure, (2) the time
taken to rectify the error, (3) the
scope of the discovery, (4) the
extent of the disclosure, and (5)
fairness. FDIC v. Marine Midland

Realty Credit Corp., 138 F.R.D.
479 (E.D. Va. 1991).

There is a temptation to
suggest, given these distinct lines
of authority, that the care with
which you should address yourself
to maintaining privileged
documents might depend on the
jurisdiction in which you practice.
But those of you who practice in
Florida, Delaware, Nebraska,
Pennsylvania, or other “lenient”
states should not take great
comfort. First, we have not found
a case actually applying the lenient
standard more recent than 1991;
the vast majority of recently
reported cases al follow the
middle approach. Moreover, many
districts have shown a distinct
schizophrenia on what standard to
apply; the Southern District of
New York, for example, has
produced opinions from three
different chambers, each of which
adopts a different standard. You
should assume, no matter where
you practice, that you may not
receive leniency to  excuse
mistaken production.

Likewise, you should assume
that the application of the middle
standard may not save you from a
strict result. There is a certain
logic to the simplistic view that
precautions to guard against
disclosure are necessarily
inadequate if they don’t prevent
disclosure to a party opponent; and
at least one court has so held. “As
a practical matter, the balancing
approach and the strict
accountability approach will nearly
aways produce the same result - a
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finding of waiver - where there has
been an actual (not constructive)
disclosure of the ‘gist’ of the
communication to the opponent.”
Draus v. Healthtrust Inc., 172
F.R.D. 384 (S.D. Ind. 1997).

Two recent cases, both out of
the Southern District of New Y ork,
illustrate how fine the line is
between adequate and inadequate
precautions. In Lloyds Bank, PLC
v. Republic of Ecuador, 1997 WL
96591 (S.D.N.Y. 1997), 10,000
pages of documents were
reviewed. An atorney segregated
227 pages from the total
production, put a rubber band
around them, and affixed a post-it
note on the top of the stack labeled

“A/C/Priv.”  Unfortunately, the
note was either ignored or
removed, and the privileged

documents were produced. The
court found that the precautions to
avoid inadvertent disclosure —
prior review and segregation by an
attorney — were sufficient and
ordered return of the documents.
But in Bank Brussels Lambert v.
Chase Manhattan Bank, 1996 WL
944011 (SD.N.Y. 1996), an
attorney and paralegal reviewed
the documents and segregated 6
pages from a box of documents,
placing them in a separate
envelope. Despite nearly identical
precautions — prior review and
segregation by an attorney — the
court found that the inadvertent
production worked a waiver of the
attorney-client privilege.

Come on - let’s see a show of
hands - how many of you have
done exactly the same thing in
document production? You have
the documents carefully reviewed
by a lawyer who carefully selects
and segregates privileged
materials; and you instruct
administrative personnel to copy
and produce only the non-
privileged documents. The simple
answer is that no matter how many
of us do the same thing, you
cannot rely on the “everybody
speeds defense” if you are the
unfortunate who gets caught. You
must do more than everyone else.

It is not enough to simply
segregate the privileged
documents; they should be
physicaly removed, by an

attorney, and kept far apart from
the documents to be produced so
that there is no chance for clerical

staff to make a mistake. And an
attorney, not clerical staff, should
review the materials that are
actually produced before they go
out the door.

An Agreement May Help

Our undying love for
chocolate was shaken, however
briefly, when we learned that the
federal  government  actually
publishes standards on the number
of allowable insect parts which
may be sold in an ounce of
confection. The government
reasons that it is not possible to
completely keep insects out of
chocolate, so it compromises by
agreeing on an arbitrary standard
of purity. In huge document cases,
where hundreds of thousands or
millions of documents are
produced on relatively tight
discovery schedules, the
inadvertent production of
privileged materiasis asinevitable
as insect parts. No amount of
precaution can stand as an absolute
safeguard. As a result, many
parties enter into agreements to
provide mutual absolution for their
expected sins. Indeed, the Manual
for Complex Litigation advocates
such agreements. “The parties
may facilitate discovery by
agreeing that the disclosure of a
privileged document will not be
deemed awaiver . ..” Manua For
Complex Litigation (Third)
§21.431. Many protective orders
or sSide agreements between
counsel recite that if a document is
inadvertently produced, it will be
immediately returned, its contents
not disclosed, and no reference to
the contents will be made in the
litigation. See, e.g., Hydraflow,
Inc. v. Enidine, Inc., 145 F.R.D.
626 (W.D.N.Y. 1993).

You should attempt to enter
into such agreements, unless of
course you are confident that you
have the personnel, resolve, and
good luck to be perfect, while your
adversary is understaffed, ignorant
and ill-fated. But if you enter into
an agreement, can you breathe
easy and relax your precautions?
Can you substitute a protective
order or an agreement for careful,
painstaking, and expensive
review? No way.

No matter how good the order
or agreement is, it cannot protect

you or your client beyond the
specific litigation in which it is
entered. An order is binding on
the parties, and a stipulation is an
enforceable contract. Khandji v.
Keystone Resorts Management,
Inc., 140 F.R.D. 697 (D. Coalo.
1992). But neither a court order
nor an agreement can bind a third
party. A waiver of the privilegein
one case — even an inadvertent
waiver — will waive both the
document, and likely the entire
subject matter, in any litigation
with  other  parties. In
Westinghouse Electric Corp. V.
Republic of the Phillippines, 951
F2d 1414 (3d Cir. 1991),
Westinghouse objected to a
government subpoena and later
produced documents pursuant to a
stipulation that there was no
waiver of privilege or work
product. But the court was
unmoved by the agreement when
another party sought the same
documents, and affirmed the
district court’s order of production.
Get the stipulation, because it will
protect you against that party, but

don't rely on it for absolute
protection.  Your precautions to
avoid inadvertent  production

should be no less stringent whether
or not you have negotiated an
agreed safety net for specific
litigation.

Ethical Considerations

More often than not, the fact
that a document is privileged is
apparent or obvious on its face. A
letter on law firm stationary or a
memo addressed to a known
attorney should set off flares.
When you receive a document
production that includes letters
from your opponent to his client,
what should you assume: That
there has been a conscious waiver
of the privilege? Or that your
opponent is a doofus who
inadvertently produced the
document to you, but that is his
problem? The answer, if you want
to conduct yourself in an ethical
(and in some jurisdictions legal)
manner, is no and no.

The ABA Committee on
Ethics and Professional
Responsibility has opined
unequivocaly that “a lawyer who
receives materials that on their face
appear to be subject to the

attorney-client privilege or
otherwise  confidential, under
circumstances where it is clear
they were not intended for the
receiving lawyer, should refrain
from examining the materids,
notify the sending lawyer and
abide the instructions of the lawyer
who sent them.” Formal Op. 92-
368 (1992).

While the ABA statement is
about as clear as it could be, it is
not entirely clear that you ought to
abide by it. The ABA’s opinion
must be read in context of the
overriding ethical admonition that
a lawyer should zealoudy
represent a client. Model Rules of
Professional Conduct, Rule 1.3

(1998). While there is case law
following the ABA Opinion,
holding that inadvertently

disclosed documents cannot be
used where their privileged nature
was obvious, Resolution Trust
Corp. v. First of America Bank,
868 F. Supp. 217 (W.D. Mich.
1994), there is also authority that
ABA Ethics Opinions carry no
precedential weight and cannot
trump the law that an inadvertent
disclosure is awaiver, In re United
Mine Workers, 156 F.R.D. 507
(D.D.C. 1994). Given this
conflicting authority, we believe
that the ABA Opinion goes one
step too far. We agree that a
lawyer who receives a document,
which on its face appears to be
inadvertently produced, ought to
promptly notify adversary counsel.
But we do not agree that you
should abide the predictable
instruction to destroy or return all
copies. It isperfectly legitimate —
and well within the case authority
— for you to test whether the
inadvertent production was
sufficient to require disclosure of
the document. It must follow then
that you should have the right to
retain the document (though not
publish it to your own client) until
you are able to obtain aruling.
Whether the victim of a
dumpster diver, failure to take
adequate precautions, or
unavoidable inadvertence, it is
unlikely that many lawyers will
survive an entire career of
commercial litigation  without
encountering the problem. The
better your precautions, the better
chance you have of being on the
winning end of the encounter.
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In the ancient parable, a giant
and malevolent ogre guards a
bridge the traveler must use to
cross a vast and raging river. The
ogre confronts the traveler and
threatens “I cup a bird between my
hands. Admit or deny the bird is
alive. If you answer correctly you
may pass. If your answer is
wrong, | will have your head.”
The nervous traveler takes in the
piles of skulls littered about the
ogre’sdomain. “If | admit the bird
is dive” the traveler thinks, “the
evil ogre will simply crush it
before he opens his hands. If |
deny the bird lives, the ogre will
open his hands and the let the bird
fly free. What am | to do?” The
traveler’s reverie is broken as the
ogre demands “Admit or deny the
bird is divel! What is your
answer?’ “The answer,” the
traveler ingeniously fudges, “is
that the bird isin your hands.”

In your litigation travels,
when you are confronted by a set
of Rule 36 Requests For
Admissions (“RFASs) you face an
ogre; the menace may be
somewhat less obvious, but the
consequences of a wrong answer
are just as fatal. Other forms of
discovery have been limited and
emasculated. Interrogatories have
been limited in number. The
allowable number of and length of
depositions has been severely
curtailed, and pending proposed
amendments will restrict them
further. Document production has
become automatic in those courts
which have not opted out of the
mandatory disclosure rules, and the

DISCOVERY

The Utility of RFAS

By Jerold S. Solovy
and Robert L. Byman

proposed amendments will extend
certain mandatory disclosures to
all districts. As these other
discovery weapons have been
diminished, the potential utility of
RFAs has grown.

RFAs Are Not Really Discovery

At least one of the reasons
RFAs can be an important
discovery tool is that they may not
actually be a form of discovery.
We think of requests for admission
as discovery, for the not illogical
reason that they are provided for in
Rule 36, grouped by the rule
drafters squarely amidst Section V
of the Federal Rules, a section
devoted to depositions and
discovery. But a number of courts
have observed that requests to
admit are not discovery at al, but
rather are a device, like a pretrial
order, to narow issues and
eliminate disputes. See, Misco,
Inc. v. U.S. Seel Corp., 784 F.2d
198 (6th Cir. 1986). And if
requests for admission are not
discovery devices, they are not
subject to discovery cutoff dates.
O'Nelll v. Medad, 166 F.R.D. 19
(E.D. Mich. 1996); but see, Jarvis
v. Wal-Mart Sores, Inc., 161
F.R.D. 337 (N.D. Miss. 1995). As
other forms of discovery continue
to be constrained and restricted,
requests for admission remain
unfettered. Thereisno limit on the
number of requests that can be
made, and in those courts which do
not view RFAS as discovery, there
are no time limits (other than the
trial date itself) for the service of

new RFAs. Forget to ask a
question in deposition? Forget to
design interrogatories to cover a
set of issues? Have to forego
asking the question at a deposition
because there was not enough time
to ask everything you wanted to?

No problem — just serve a few
requests for admission.
Of course, your ogre

adversary must jump through afew
basic hoops to construct a proper
st of RFAs. Requests for
admission must be simple — they
should ideally call for asimple yes
or no answer, and a request that
requires an essay answer may be
objectionable. United Coal
Companies v. Powell Construction
Co., 839 F.2d 958 (3d Cir. 1988).
A party need not respond to vague
requests which are not capable of
simple answer. Fulhorst v. United
Technologies Automotive, Inc.,
1997 U.S. Dist. LEXIS 22290 (D.
Del. 1997). Although reguests
which seek responses to mixed
questions of law and fact are
proper, requests for purely legal
admissions are not.  Abbott v.
United States, 177 F.RD. 92
(N.D.N.Y. 1997). In generd, a
request for admission cannot
impose an obligation to investigate
facts in the possession of third
parties, Uniden America Corp. v.
Ericsson, Inc.,, 181 F.R.D. 302
(M.D.N.C. 1998). But RFAs
might properly require that you
make inquiries of persons clearly
within your client’s control, such
as aformer attorney or other agent,
Meyers v. Hermans Sporting

Goods, Inc.,, 1989 U.S. Dist.
LEXIS 6956 (S.D.N.Y. 1989).

The Peril of Admissions

If the ogre has thus shaped
and sharpened his weapon
properly, he confronts you with
genuine menace. The peril which
lurks in RFAs is found in the
awesome force of the admissions
which can result. Admissions
made in other forms of discovery
are evidentiary — they can be
disputed with other evidence. If
your client makes an admission in
a deposition, or if a document
recites some harmful set of facts,
or if an interrogatory answer takes
a bite out of your case, these can
al be explained, harmonized or
contradicted with other evidence at
trial. If the other evidence is more
credible than the admission, you
win. But admissions which result
from RFAs are conclusive — they
cannot be explained away nor
contradicted by other evidence.
“[A] Rule 36 admission is
comparable to an admission in
pleadings or a stipulation drafted
by counsel for use at trial, rather
than to an evidentiary admission of
a party. An admission that is not
withdrawn or amended cannot be
rebutted by contrary testimony or
ignored by the district court simply
because it finds the evidence
presented by the party against
whom the admission operates more
credible” American Auto. Ass'n,
Inc. v. AAA Legal Clinic, 930 F.2d
1117, 1120 (5th Cir. 1991).
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If you fail to timely respond
to RFAs, the requests will be
deemed admitted, and a default
admission is just as binding as a
request you affirmatively admit.
United States v. Kasuboski, 834
F2d 1345 (7th Cir. 1987)
(summary judgment granted based
upon default admissions). Your
malevolent adversary serves a set
of RFAs with the complaint. In a
mere thirty days you can’t possibly
absorb al of the facts; you can’t be
sure whether to admit or deny
certain of the requests. What are
you to do? Okay, if the effect of
an admission is potentialy fatal,
you can't afford to admit, right?
You must either deny or fudge.
You know there are sanctions for
an unjustified denial, so you fudge
— the bird is in your hands,
counselor ogre — so therel But
here’s the rub — if you aren't
very, very careful, your fudge will
be taken as an admission!

You ae the Litigation
Traveler. You have been
commissioned by your liege, King
Client, to travel the litigation
highway to the land of Tria in
search of the holy gral, the
Defense Verdict. Shortly into your
travels, you encounter the ogre of
Rule 36. “Admit or deny,” the
ogre demands, “that Carl Careless,
who drove the wagon that injured
Pauline Plaintiff, was the agent of
King Client.” What do you do?
Do you admit? Are you ready yet,
this early in your litigation travels,
to admit for al time the
undoubtedly critical question of
agency? Do you deny, knowing
that in all likelihood you will
eventually have to admit and be
sanctioned for the earlier denial?
Or do you fudge? Do you keep all
options open by objecting that the
question is vague, and you do not
know what the word *“agent”
means? Do you say that you are
simply not able to answer at this
time; you'll answer later? Will the
ogre let you pass, or will he add
your head to his collection?

Like the origina parable,
there is no easy answer. If you
admit, you may be stuck. You
may not be allowed to retract the
answer, even if other evidence
conclusively proves the answer is
incorrect. If you deny, you may
subject your client to sanctions.

And if you fudge, you may make
matters even worse.

Based on your current
knowledge, it is true that Carl
Careless was King Client’'s agent.
So you should admit, right? If you
discover facts later that show you
were wrong, you can withdraw or
amend the admission, right? Well,
not necessarily.

“Any matter admitted under
[Rule 36] is conclusively
established unless the court on
motion permits withdrawal or
amendment of the admission.” But
the standards for withdrawal and
amendment are totally within the
discretion of the trial court. A
number of courts have alowed
withdrawal on relatively easy
terms, shifting the burden to the
propounding party to show
prejudice in order to successfully
oppose a withdrawal. See, eg.,
Upchurch v. USTNET, Inc., 160
FRD. 131 (D. Or. 1995);
American Petro, Inc. v. Shurtleff,
159 F.R.D. 35 (D. Minn. 1994).
Other courts have allowed
withdrawal of admissions, but have
imposed  monetary  sanctions
against the withdrawing party in
the process. Thalheim v.
Eberheim, 124 F.R.D. 34 (D. Ct.
1988); Mid Valley Bank v. North
Valley Bank, 764 F. Supp. 1377
(E.D. Cal. 1991). But other courts
have been even less sympathetic.
In Harrison Higgins, Inc. v. AT&T
Communications, Inc., 697 F.
Supp. 220 (E.D. Va 1997), the
court denied a motion to withdraw
and amend an admission, and
entered summary judgment based
on the admission. In Smith v. Alice
Amanda Inc., 1997 U.S. Dist.
LEXIS 17860 (E.D. Va 1997), the
court held that an inadvertent
failure to timely respond to request
for admissions was not a legitimate
excuse sufficient to alow the
withdrawal of default admissions.
And in O'Nell v. Medad, 166
F.R.D. 19 (E.D. Mich. 1996), the
court exercised its discretion to not
adlow withdrawal of admissions,
even though it found that both the
merits and the prejudice issues cut
in favor of the party seeking the
withdrawal.

Okay, you can't deny in good
faith. That isamost certain to lead
to sanctions. So that suggests that
you should fudge and keep your
options open, right? Wrong. If the
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court decides  that your
equivocation is not in good faith,
the court can simply convert a
waffle into an admission.

Rule 36 Comes With a Wide
Range of Sanctions

The problem is that Rule 36
carries with it a far wider range of
remedies and sanctions than any
other discovery tool. In other
forms of discovery, an inadequate
or evasive answer is addressed
through a motion to compel and is
sanctionable under Rule 37.
Putting aside systematic and
outrageous discovery abuse for
which ultimate sanctions can be
imposed, the typica remedy for
typical evasiveness is usually no
more severe than an order to do
what you should have done in the
first place, probably coupled with a
monetary sanction. But Rule 36
provides dternate remedies. A
paty who believes she has
received an incomplete or evasive
answer can seek the same remedies
under Rule 37 as for any other
discovery abuse, but Rule 36 adds
an important additional remedy:
the party can seek an order that the
response be deemed an admission.
What's that, you say? If | deny the
request to admit, the court can tell
me that my denial is the equivalent
of an admission? An admission
that is binding? An admission that
I cannot later explain away?
You'vegot it.

In County of Shelby v. Dow
Chemical Co., Inc., 6 Fed. R. Serv.
3d 1047 (W.D. Tenn 1986), the
court found that quibbles over
terms in the request did not meet
the good faith requirement of Rule
36. The plaintiff requested that
Dow admit that it “provided
working capital” to a third party.
Dow responded that it could not
admit or deny because it was
unclear as to the meaning of the
term “working capital.” But Rule
36 does not alow quibbling and
hair splitting. Instead, it imposes a
duty of good faith and, where the
court determines where the duty
has been breached, it can convert a
denia into an admission. See also,
Thalheimv. Eberhaim, supra.

A dtraight denial, oddly
enough, may be a vastly superior
course to an attempt to deny based
upon a quibble, hair split, or other

attempt to qualify. Rule 36 allows
four options. in response to a
request, a party may (1) admit, (2)
deny, (3) object or (4) specify a
reason why the party cannot
truthfully admit or deny. But the
good faith obligation of Rule 36
literally applies only to the latter
option. It can be argued that if an
unequivocal denial is made, the
requesting party has his options
under Rule 37 for later sanctions,
but he may not be entitled to an
order converting the denial into an
admission. See, United Coal
Companies v. Powell Construction
Co., 839 F.2d 958 (3d Cir. 1988).
But it is by no means clear that a
court could not impose the good
faith reguirement and the
potential sanction of treating a
denial as an admission — to any
form of response. The only way to
be certain that your answer to a
request for admission will not
harm your caseisto beright.

So what are you to do,
Litigation Traveler? Our modern
parable differs from the ancient.
The fudge worked with the ancient
ogre; but it will not with modern
courts.  Admit where you should.
Deny where you must. Fudge
never.
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By the time you read this, it
may be too late. In August 1998,
the Advisory Committee on Rules
of Practice and Procedure of the
Judicia Conference of the United
States  promulgated  proposed
amendments to the Federal Rules.
If you wanted to comment you had
to do so by February 1, 1999. Did
you? Did you want to? Were you
even aware that significant
changes are dated to be made to
the way Federa discovery is
conducted as of December 1, 2000,
when the changes will take effect?

Despite the potential
significance of these changes, it
appears that there has been
relatively limited publicity and
concomitantly little reaction from
members of the bar. In fact, as of
mid-January 1999, the public
record reflects a mere hundred or
so submissions to the Judicial
Conference commenting on the
proposed changes. To be fair,
many of these submissions have
been on behalf of bar associations
with wide memberships, but the
fact remains that the number of
actual persons who have addressed
the issues has been relatively
small. We are, for example,
members of both the American Bar
Association and the American
College of Tria Lawyers, each of
which have submitted formal
comments — but those comments
were drafted by committees that
naturally did not ask us for
personal input, and the
submissions do not necessarily
reflect our personal views.

DISCOVERY

1999 Rule Amendments

By Jerold S. Solovy
and Robert L. Byman

In fact, WE do not necessarily
have A persona view. As co-
authors, our past columns have
spoken with a single voice. But
the two of us are not certain what
to make of these amendments.
They are big changes, to be sure,
but are these changes for the good?
And so we offer you point and
counterpoint.

Mandatory I nitial Disclosures
Will Be Mandatory

BOB: Jerry, | like this proposed
change. The mandatory initia
disclosure of witnesses and key
documents, implemented with the
1993 amendments, was designed to
simplify discovery, shorten the
litigation timetable, and reduce
costs. But there were two
problems which these proposed
amendments will fix. First, the
current rule lets individual districts
opt out, and too many of them
have done so — forty-five of the
ninety-four district courts. It is
insane to have half of the districts
follow one rule, and haf another
— the federal courts should have
uniform rules of procedure.

JERRY: Baob, let me interrupt you
— | don’t necessarily agree that
we need to have a cookie cutter set
of rules about how every district
court should monitor discovery.
But eveniif | did agree that uniform
rules are desirable, this proposed
amendment doesn't fix the
problem, it only makes it worse.
The proposed amendment will
prevent districts from opting out
by local rule, but it will preserve

-
.
&

theright of individual judges to opt
out by order. The judges who
voted in the past for local rules to
opt out can be expected to vote in
their own courtrooms to do what
they think best. So now, instead
of having ninety-four district
courts that basically take one of
two positions, we are going to have
a thousand individua district
judges who will create Lord knows
how many different rules by
standing or ad hoc orders. Now,
that’sinsane.

BOB: Insane? The clear purpose
of these amendments is to achieve
uniformity.  The language that
allows modifications by order is
clearly intended for extraordinary
circumstances, and the comments
suggest that standing orders cannot
be used to circumvent the rules.
It's insane to think that judges are
going to thumb their judicia noses
at that history and undo it with ad
hoc orders.

JERRY: Sure. You're right.
Extremely bright judges with life
tenure would never think of using
the actual language of a rule to do
what they think is best in their own
courtroom, when it might go
against the intention of a rules
committee. | stand by what | said
— s0 long as the rule alows them
to, judges are going to amend the

mandatory disclosures by
individual orders.
BOB: Well, a least the

amendments have conclusively
taken care of the second problem
under the existing mandatory
disclosure rules. Under the current
rules, mandatory disclosure is

required of every witness and
document relevant to any disputed
fact aleged with particularity in
the pleadings. That forces lawyers
to become advocates for their
adversaries, by forcing the
production of materials that are
harmful to your own case. The
proposed rule will put things back
where they ought to be, and make
lawyers do their own work. Under
the proposed rule, a party only has
to identify  witnesses and
documents that support the
disclosing party’s own position.
JERRY: But you still have the
same problem — the rule as
written alows any judge to change
the rule by order. So the judges of
the forty-nine  courts that
apparently liked mandatory
disclosure of adverse materials —
not to mention the minority who
were outvoted in the districts that
didn't opt out — can simply re-
impose that standard by order.
BOB: You know, we're both
missing the real point. Why do we
need these initial disclosure rules
in the first place? These rules —

curent or amended — are
unnecessary and, therefore,
burdensome. It takes about five

minutes to draft an interrogatory
and document request asking for
the identity of witnesses with
knowledge of the facts and the
production of documents relevant
to the claims in the proceedings.
Why do we need arule to do what
everyone is going to do anyway?

JERRY: No, it's you who is
missing the point, Bob. The point
is not that there are other ways to
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do it; the point is to do it in the
most efficient way possible. When
| serve my interrogatory on you,
you have the ability to deay,
obfuscate, hedge and fudge. | am
left to having to meet and confer
with you to try to iron out the
problems, and then | must engage
in motion practice to get an order.
Then and only then can | ask for
sanctions under Rule 37 if you
don't give me the materials. With
automatic mandatory disclosures, |
cut through all of that expense and
needless motion practice because |
start with a court order — or rule
— requiring disclosure. This rule
eliminates gamesmanship.

BOB: Weall, now that you put it
that way, I'm not sure we do
disagree. Mandatory disclosures
are good if they simplify the
inevitable process of requiring the
production of core materials. So
maybe al we need to do for us
both to be happy with this
proposed amendment is to make
sure that the ability of a court order
to modify the mandatory
disclosures needs to be based on
the particular circumstances of an
individual case rather than a
general, standing procedure.

The Proposed Amendments Will
Dramatically Change The Scope
Of Attorney Directed Discovery

BOB: Wadll, Jerry, I'm sure we
agree that one of the most
important of the proposed changes
is a substantial limit on the scope
of what the drafters call “attorney
directed” discovery — discovery
that the attorneys can request
without help from the court.
Under the existing rules, the
parties can seek production of
anything “relevant to the subject
matter” of the dispute.  The
proposed amendments  would
retain that same broad latitude for
the court, but the parties would be
limited, absent court order, to
discovery of matters “relevant to
issues raised by the clams or
defenses.” That ought to cut down
substantially on burdensome and
overbroad discovery requests.

JERRY: Bob, you're being naive.
Maybe the drafters of these
amendments have some clear
understanding of the difference
between the phrases “relevant to
the subject matter involved” and

“relevant to issues raised by the
clams or defenses of any party.”
But the distinction is not clear to
me, and the only things | know
with certainty are, one, that
lawyers will find ways to disagree
on the meaning of those terms,
and, two, judges will have to
resolve those disagreements. If the
purpose of these proposed
amendments — as the drafters say
is to reduce the cost of
discovery, they have shot
themselves and the discovery
process in the foot with this
amendment. Maybe costs will go
down in the long term after a few
Circuit Courts have rendered
opinions, but in the short term
there will be hugely expensive
litigation over these disputes.
Moreover, even if we could settle
on some bright-line distinction
between what the parties can ask
for and what the court can allow,
you can expect routine motion
practice to ask the court for the
broader  discovery. This
amendment does not save anything
— it is going to up the costs
dramatically.

BOB: But Jerry, you are not
taking into consideration another
of the proposed amendments, to
Rule 34, that alows the court to
condition production of documents
on the payment by the parties
seeking disclosure of reasonable
expenses wherever the discovery
sought is unreasonably cumulative
or the burden or expense of the
proposed discovery outweighs its
likely benefit.

JERRY: Bob, don’'t be silly.
Courts always had that power. All
this amendment does is make
explicit what has aways been
implicit.

BOB: What's wrong with spelling
it out?

JERRY: Because it goes too far.
Courts have aways had the
inherent power to fashion equitable
orders relating to discovery, costs
and burdens. But by explicitly
mandating that the court should
consider imposing costs on a party
seeking discovery where the
proposed discovery outweighs its
likely benefit, we create an
articulated barrier that may thwart
justice. Take the tobacco cases as
an example. How many thousands
of individual cases or class actions
were filed against the tobacco
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industry, how many document
requests were served, before the
few pieces of paper came to light
that were the smoking (pardon the
pun) guns that brought about a
$200 billion settlement? Under the
proposed new amendments, those
documents would never have seen
the light of day, because the
plaintiffS bar would never have
had the resources to pay the costs
associated with “cumulative or
duplicative” discovery. This is a
bad amendment.

BOB: Only if you assume parties
are willing to respond to discovery
requests dishonestly and that
judges are not capable of smelling
it. The amendment is not designed
to make it too expensive for Joe
Six Pack to file and prosecute a
lawsuit against Big Tobacco. Just
the contrary, it is designed to make
sure that Big Tobacco cannot make
it too expensive for Joe Six Pack to
litigate a genuine dispute. Inherent
in the rule is that the court must
use discretion to weigh the relative
size of the parties, the
reasonableness of the discovery
sought, and the likelihood that the
discovery will yield admissible
evidence.

JERRY: But the courts have all of
that discretion right now. We
don’t need these amendments.

The Amendments Will Impose A
Seven Hour Limit On Depositions

JERRY: Let's get to the one
proposed amendment where we
cannot disagree that there is a real
change. The new rules will limit
all depositions, absent court order,
to a single day of seven hours.
There is certainly nothing like that
in the existing rules, so you cannot
argue with me that thisis no totally
new. And thisrule is going to put
an end to multi-day depositions,
which are one of the most
needlessly expensive and abusive

problems with the existing
discovery system.
BOB: Sorry, Jery, but | do

disagree with you. Courts have the
power right now to impose limits
on discovery and could, if they
wished, impose a seven hour limit
or a six hour limit, or whatever
other limit they wish.  And,
because the proposed amendments
allow — as they do for al of the
other “changes’ individual

courts to modify the rule by order,
courts will remain free to impose a
five, six, seven or no hour limit
rule at their pleasure. But let's
assume that the seven hour rule
holds generally fast. What makes
you think that will help make
litigation more cost effective? A
depositionis not like asession on a
tanning bed, where the number of
minutes invested has a direct
relationship to the good or harm
that might be done Some
depositions only require an hour —
but are we going to see people
stretch them out just because there

is some presumption that a
deposition should take seven
hours? Some  depositions
genuinely need several days.

What's the point of imposing an
arbitrary limit?  Moreover, this
rule can be abrogated not just by
the court, but by the parties and the
deponent by agreement. Maybe
this rule would be helpful in
certain limited David & Goliath
situations, but in most cases the
parties are likely to routinely enter
into stipulations for their mutual
benefit to abrogate the rule. So
what’ s the point?

What Is The Point?

What's the point? Okay, we
didn't actually have this debate.
But we should have — and you
should have. These proposed
amendments will dramatically alter
the way we al practice. Our mock
debate demonstrates that there
could have been, should have been
fierce debate — yet there has been
surprisingly little attention and
reaction to these major
amendments. Unless the Judicial
Conference, the Supreme Court, or
Congress acts to alter or derail
them, these amendments go into
effect on December 1, 2000. The
goas of these amendments — to
simplify and reduce the costs of
discovery are undeniably
laudable. But we are less sanguine
that the amendments will actually
achieve their goals. And these
changes are too important to all
practitioners to go into effect by
default. So, maybe it's not too
late. February 1 comment deadline
or not, conduct your own debate
and weigh in. Let your voices be
heard!
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Such an innocent, simple act.
Open the box, take alittle peek. In
Greek myth, Pandord's curiosity
let loose al the evils known to
mankind when she opened her box.
In this age of pretrial rules and
orders, we are asked to peek into
the future, to designate expert
witnesses long before trial. The
designation of a testifying expert
seems innocent and simple enough.
But it is fraught with potential
evils that must be carefully
considered.

We al know the basic truism
that exchanges with consulting
experts are not discoverable, while
we must produce in discovery
anything relied upon by testifying
experts. [There is no absolute
assurance that materials shared
with consulting experts is not
discoverable, but that is a subject
for another column, another time]
But the designation of atrial expert
may open Pandora's box. You
must carefully consider the evils
let loose by your designation.

Evil One: You May
Forfeit Work Product

Prior to the 1993 amendments
to the Federal Rules, discovery of
experts  was  limited  and
circumspect. The sole discovery
tool automatically available was an
interrogatory to obtain the identity
of the expert, an overview of her
opinions, and the bases for those
opinions. Although  courts
routinely alowed it, further
discovery such as document
production and depositions were

not available except by order of
Court.  With the amendments,
parties must now provide expert
reports with “a complete statement
of al opinions to be expressed and
the basis and reasons therefore’
and “the data or other information
considered by the witness in
forming the opinions.” The
amended rules provide that any
person designated as a testifying
expert may be deposed after the
report is exchanged.

Under the old rules, even
when documents were produced
and depositions taken, counsel
could generally draw a line
between  the  universe  of
information supplied to the expert
and the materials actually relied
upon to inform the opinion.
Counsdl used that line to shield
from discovery work product and
other possibly privileged materials
which the expert could, in good
faith, claim he did not rely upon.
But the 1993 amendments erased
that line.  The amended rule
requires production of all materials
“considered” by the expert.
Anything given to the expert,
therefore, is discoverable, whether
or not the material actually played
arolein thefinal opinion.

Evil Number One is obvious:
when you convert a consulting
expert into a testifying expert, you
have probably waived work
product for any materials shared
with that expert while she was a
consultant.

B.C.F. Oil Refining, Inc. v.
Consolidated Edison Co., 171
F.R.D. 57 (SD.N.Y. 1997), offers
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a scholarly review of the 1993
amendments and their impact on
expert discovery. BCF argued that
its designated trial expert actually
performed dua roles, one as a
testifying expert and one as a
technical litigation consultant. The
Court accepted that distinction, but
held, a the outset, that any
ambiguity as between the two roles
must be resolved in favor of full
discovery. The Court then
addressed BCF's argument that
even if ordinary work product
might be waved by the
designation of the consultant as a
testifier, opinion work product was
entitted to reman sacrosanct,
shielded from discovery. The
Court rejected the argument,
concluding that the drafters of the
amendments understood the issues
related to opinion work product
and “decided that disclosure of
material generated or consulted by
the expert is more important.”
Counsel will want to share as
much as possible with consulting
experts, especialy where the
expertise is technical and beyond
the attorney’s education and
intellect. Itisequaly common and
understandable that the attorney
will want share his own thoughts
and opinions about the subject
matter of the expert retention, in
order to get the best possible

understanding of the expert's
opinions. But the danger of
converting the expert from

consultant to testifier is that all of
those previously protected
communications are now subject to
full discovery and disclosure.

Counsel often try to mitigate
the effect of this problem by
insulating the testifying expert
from the consultant. We hire two
experts — one with whom we can
speak freely, and one with whom
we share only those thoughts
carefully distilled through the
consultant. This generally works
— 50 long as we were prescient
enough to designate the right
person as the consultant and the
right person as the witness who
will testify at that early stagein the
case when we decided with whom
to share our innermost secrets.

A variation on the theme,
commonly employed in complex
cases where we turn to large
consulting firms which employ
armies of professionals, is to have
one individua firm member act as
the consultant and designate
another as the testifier. We turn to
one of the big five accounting
firms, for example, for both
consulting and testifying expertise
in a complex accounting case.
Partner X is assigned as the talking
head, the person to whom we will
give the refined information, but
none of the baggage, necessary to
give effective trial testimony.
Partner Y isthe guy with whom we
spend most of our pretrial time,
sharing our innermost secrets and
concerns. And that should work.
After dl, we designate partner X as
an individual witness, not his firm.
But beware — there are some
cases in which courts have
assumed that the firm is actually
giving expert testimony and, as a
result, information possessed by
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any employee of the firm may be
discoverable. See, eg., Bank
Brussels Lambert v. Chase
Manhattan Bank, 175 F.R.D. 34
(S.D.N.Y. 1997).

The problem is that too many
lawyers do not look far enough
ahead. They share their innermost
opinions  with  their  expert
consultants, confident that the
confidences are confidential. They
do not think ahead to the day when
trial experts must be named. The
day comes and — athough they
expected to find a better testifier —
they are forced to name the
consultant or go without an expert.
And by so doing, poof go the
confidences.  To mitigate this
potential evil, you should not to
disclose to any expert anything you
would be embarrassed to someday
share with your adversary. But
that is often not the answer. You
may not be able to get any value
from your experts if you cannot
share your concerns. The best, and
safest approach, is to share those
concerns with an expert you are
confident you will never designate
for testimony.

Evil Two: You May Waive
Attorney-Client Privilege

There is often a temptation to
designate as a testifying expert a
person who not only has rea
expertise but also has background
with the subject matter or the client
which make that individual the
logical and efficient choice. But
logic and efficiency can sometimes
bite. For example, it is common to
designate a patent attorney to
testify on issues such as validity,
enforceability, and infringement.
And it is often most efficient and
naturad to designate the same
attorney who was involved in the
prosecution of the patent as the
expert, since that attorney is
already the most knowledgeable
person on the subject. The client
will save a great deal of money.
But that savings may come at great
cost; the expert designation will
amost certainly wave any
privilege for any matters having
anything to do with the patent in
Suit. See, eg., Multiform
Dessicants, Inc. v. Sanhope
Products Co., Inc., 930 F.Supp. 45
(W.D.N.Y. 1996);  Vaughan
Furniture Company, Inc. V.

Featureline Manufacturing, Inc.,
156 F.R.D. 123 (M.D.N.C. 1994).
Thus, evil two isfar larger in scope
than evil one. The designation
may result not only in the waiver
of privilege relating to the specific
expert engagement, but also in the
waiver of privilege for other
engagements related to the subject
of that retention.

And that may not be al. In

The Herrick Company, Inc. v.
Vetta Sports, Inc., 1998 WL
637468 (SD.N.Y. 1998), the

defendants, one of them a major
law firm, designated a well known
law  professor, Charles W.
Wolfram, as an expert trial witness
on the subject of legal ethics. By
designating Wolfram, the law firm
obviously knew that any matters
related to that retention would be
the subject of discovery. But the
firm had enjoyed a relationship
with Wolfram for many years on a
variety of other matters. Wolfram
had been retained more than half a
dozen times to render advice
related to matters for other clients
of the firm and nearly a dozen
other times to render advice
directly to the firm on legal ethics
issues.

The Court had no difficulty
finding that these prior
engagements of Wolfram would
ordinarily be within and shielded
by work product and attorney-
client privileges. But the Court
held that the firm, by designating
Wolfram as an expert trial witness,
had opened the door on other
engagements  regarding  legal
ethics, because those other
engagements would be relevant to
effective  cross-examination of
Wolfram.  The designation of
Wolfram as a testifying expert
erased the privilege on 18 other
engagements, a result we suspect
was not intended.

Evil Three: Your Expert May
Become Your Adversary's

The greatest evil of al is
being forced to designate an expert
before al the facts are in and
before a final opinion is reached.
What do you do if the expert
changes her opinion and now sides
with the other side? Or what if
you find a better witness? Your
designated witness has some
helpful testimony but is shaky on

certain issues; your new find is
perfect, except of course she is
dightly at odds with the origina
witness. No problem, you say —
just withdraw the designation of
the first witness. But not so fast.
Once an expert witness is
identified for testimony at trial, the
genie is out of the bottle and
cannot be put back in. You can
choose not to call the witness at
trial, but you cannot undesignate
the individual, and you cannot
prevent your opponent from taking
the deposition of the expert,
adopting her opinions.

“Once an expert is designated,
the expert is recognized as
presenting part of the common
body of discoverable, and
generally admissible, information
and testimony available to all
parties.” House v. Combined
Insurance Company of America,
168 F.R.D. 236 (N.D. lowa 1996).

In Agron v. Trustees of
Columbia University, 176 F.R.D.
445 (S.D.N.Y. 1997), Agron
retained a psychiatrist to offer
expert testimony to support her
clam that she suffered from a
mental disability. Her expert, Dr.
Deutsch, diagnosed her as
suffering from chronic paranoid
schizophrenia.  After designating
Dr. Deutsch as an expert witness,
plaintiff found an expert more to
her liking, who opined that the
plaintiff did not suffer from
schizophrenia but rather post
traumatic stress disorder. Agron
withdrew her designation of
Deutsch as an expert, and
Columbia promptly put him on
their list of potentia witnesses.
Over Agron’s objection, the Court
dlowed Columbia to convert
Deutsch into their expert witness.

The Court did, however, grant
one substantial concession to
Agron — it precluded Columbia
from eliciting that Deutsch had
originally been retained by Agron.
The Court found that it would be
unfairly prgjudicial — indeed
explosive — if the jury were
advised that an expert was
originally retained by the plaintiff
and withdrawn. The Court feared
that the jury might draw the
inference that Agron or her counsel
was trying to suppress unfavorable
evidence.

But that, of course, is exactly
what Agron was doing. Agron had
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testimony, made it public, and then
decided that the testimony was not
helpful and wished to withdraw it.
Of course that testimony would be
prejudicial to Agron; the question
is whether the prejudice is undue
or unfair.

In Peterson v. Willie, 81 F.3d
1033 (11th Cir. 1996), the ftria
court permitted Willie to call atrial
expert who was originadly
designated and later withdrawn by
Peterson. The trial court aso
permitted Willie to dlicit that the
expert had originally been retained
by Peterson. The Eleventh Circuit
affirmed the trial court’s discretion
to alow the testimony, but held
that it was error to advise the jury
that Peterson had originaly
retained the expert. Error, but not
reversible error.  Judgment for
Willie stood, error and al. The
Peterson Court not only found the
error harmless, it laid a framework
for future decisions which would
permit the jury, without error, to
hear about similar retentions. The
Court noted that any attempt by the
origind designating paty to
question the credentials or
qualifications of a switched-
loyalties expert might well open
the door to rebuttal to show that
the party was initially pleased with
those credentials.

There is only one solution to
this evil: don't make a mistake.
Don't designate an expert unless
you are sure that she will support
your case, not your opponent’s.

Keep ALidOn It

Unlike Pandora, you do not
have the choice whether or not to
lift the lid. You must designate a
testifying expert whether or not
evil lurks behind your decision.
But you have an advantage over
Pandora — she did not know what
was in the box and was unprepared
for the evils she loosed. Now that
you know, you can take steps to
protect yourself. Do not share
harmful materials with experts
who might be designated as trial
witnesses. Do not designate tria
witnesses who carry baggage you
are not willing to share with your
opponent. And do not designate a
trial witness whose testimony will
make you wish you had listened to
your mother and had become a
doctor.
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Here's alittle pop quiz. How
much does 100 pounds of cork
weigh?  In what season did
Washington spend the Winter in
Valey Forge? How far is 100
miles? The answers. 100 pounds;
Winter; it depends. Y ou know you
can compel non-parties to produce
documents and give depositions by
issuing a subpoena under Rule 45.
You know that the subpoena can
compel attendance of a non-party
anywhere within 100 miles of the
deponent’s business or residence
address. But things get a little
shaky when you try to measure
those 100 miles.

From your SKyscraper
windows in Chicago, you can see
the stacks of the steel mills in
Gary, Indiana, and with a good
pair of binoculars you can see the
masts of the sailboats moored in
Benton Harbor, Michigan. As the
crow flies, it is exactly 100 miles
from your offices to Holland,
Michigan. So when you need to
take the deposition of the Second
Vice President of First of America
Bank of Holland, Michigan, in
your case pending in the Northern
District of Illinais, you can simply
issue a subpoena under Rule 45,
right?

How Far 1s100 Miles?

You can issue it, but don't
hold your breath that it will be
valid. The problem with
computing distances “as the crow
flies’ is that witnesses seldom
arrive for depositions via crow.
Actual witnesses ordinarily travel

by motor vehicle, and we know,
from plugging in the respective
addresses at  www.mapguest.com,
that the shortest and fastest driving
route from the bank to your office
is 149.8 miles. So do we measure
by crow or by car? The weight of
authority appears to favor the
crows, but that authority is neither
voluminous nor overwhelmingly
persuasive.

The precise issue actualy
arose in SCM Corporation V.
Xerox Corporation, 76 F.R.D. 214
(D. Conn. 1977). The distance
between the witness, who resided
on Long Island, and the court in
Hartford, Connecticut was 88
miles “as the crow flies,” but 113
miles by automobile. The ability
of the court to compel attendance
of the witness, therefore, turned on
whether it measured by crow or by
car. The court observed that the
100 mile limit dates back al the
way to 1789, when modern
phenomena such as traffic jams
were not an issue. The court noted
that the cases which had
confronted the issue, such as
Merchant Bank of New York v.
Grove Slk Co, 11 F.RD. 439
(M.D. Pa. 1951), construed the 100
mile provision as referring to the
ordinary, usual, and shortest route
of travel. But the court noted that,
in 1963, F.R.Civ.P. 4(f) was
adopted, providing for 100 mile
“bulge” service to permit service
of process within a 100 mile,
straight line radius of the district
court. Reasoning that it would be
anomalous for there to be different
standards for the territorial reach of
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the court for jurisdiction over
parties and for the power to
compel non-parties to attend
discovery and trial, the SCM court
decided to depart with past
authority and adopt a straight line,
crow fly approach to Rule 45.

There are several fundamental
problems with the logic employed
by the SCM court. First, Rule 4
was not designed to be and clearly
is not coextensive with Rule 45.
Rule 4 provides for service within
an entire state in multi-district
states, without regard to mileage;
so there will often be differences
between the jurisdiction reaches of
the court for process and for
witnesses. Second, and far more
important, is that Rule 4 addresses
the court's reach as to parties
while Rule 45 addresses the
inconvenience to non-parties. And
if it was not aready questionable,
the logic of treating parties and
non-parties equally was seriously
undercut with the 1991
Amendments to Rule 45.

Prior to 1991, the burden of
responding to discovery subpoenas
on a non-party was mitigated only
by the requirement that a witness
fee and mileage be paid. The court
had inherent discretion to
ameliorate oppressive discovery,
of course, but that was discretion
seldom exercised. With the 1991
Amendments, however, courts
were directed to compel parties
who issue subpoenas to “take
reasonabl e steps to avoid imposing
undue burden or expense on a
person subject to [a third party]
subpoena.” It is now mandatory,

not discretionary, to condition the
enforcement of a subpoena on the
payment by the requesting party of
the non-party’s cost of production.
See First American Corp. v. Price
Waterhouse, L.L.P., 1998 WL 909,
882 (S.D.N.Y.).

The Amendments to Rule 45
make it clear, then, that it is
paramount to protect the interests
of the non-party. That being the
case, the analogue employed by
the SCM court between Rule 4 and
Rule 45 breaks down. When the
100 mile distance was adopted in
the 18th Century, 100 miles was a
formidable distance which likely
could not be traversed in a single
day. While we have tinkered with
jurisdictional amounts to adjust for
inflation, there has been no
adjustment of the 100 mile limit to
account for technology. But that's
the point — there is a limit and it
has not been changed. Clearly,
when the limit was originaly
imposed, no one was thinking
about straight line or crow fly
measurements, since the
technology did not exist to make
such measurements meaningful.
The drafters of the 100 mile limit
clearly intended that the distance
be measured by the actual route of
travel because there was no other
way to travel.

Why Not Just Serve The
Subpoena And See I f
The Witness Will Comply?

Well, you say, if the law is
not settled, there is nothing to stop
you from issuing a subpoena
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against the bank officer located in
Holland, Michigan, commanding
him to appear in Chicago. The
officer's choices will be to appear
or to file a motion to quash, on
which he will have the burden of
persuasion. So you can go ahead
and issue the subpoena and, having
not received notice of a motion to
quash, order the court reporter,
prepare for the deposition, and
confidently await the arrival of
your witness. Right? Wrong.
Rule 45(c)(3)(A)(ii) states
that a court may on timely motion
quash or modify a subpoena that
requires a person not a party to
travel more than 100 miles. So the
Rule puts the burden on the
subpoenaed individual to seek
relief. But not so fast. Thereisa
structural  anomaly in  Rule 45.
Rule45(e) provides a contempt
remedy against any person who
without adequate excuse fails to
obey a subpoena But “an
adequate cause for failure to obey
exists when a subpoena purports to
require a non-party to attend or
produce at a place not within the
[100 mile]  limits” So
Subsection (€) trumps the
requirement of the filing of a
motion to quash  seemingly
required by subsection (¢). A non-
paty who is served with a
subpoena requiring  production
beyond the territorial limits can
simply ignore the subpoena and
need not file a motion. McAudlin
v. Grinnell Corp., 1999 WL 24617
(E.D. La). If the bank officer
decides to ignore your subpoena,
you will not simply waste your
own time; you will subject your
client to sanctions caused by other
party’s efforts for the ineffective
notice. F.R.Civ.P. 30(g)(2). So
you had best measure correctly.

Does The Time Of The
Measurement Matter?

So the way you measure 100
miles may make a difference. So
might the date on which you
measure — another reason that the
SCM court’ s reasoning based upon
Rule 4 is flawed. Under Rule 4,
the 100 miles is measured at the
time service is made. A served
defendant cannot defeat
jurisdiction by moving. But the
100 mile measurement for non-
party witnesses is not made at the

time of the service of the
subpoena, but rather at the time for
compliance with the subpoena. In
Comm-Tract Corp. v. Northern
Telecom, Inc., 168 F.R.D. 4 (D.
Mass. 1996), a witness was served
with a subpoena while he lived in
Massachusetts, but he had moved
to Hong Kong prior to the return
date on the subpoena. Because the
issue is the convenience or
inconvenience to the witness, the
court ruled that the measurement
must be taken a the time of
compliance, not service;, the
witness was not required to comply
with the subpoena. This raises an
interesting thought. Can a witness
who really doesn't want to testify,
and who is willing to change his
address at will, avoid his duty
entirdly simply by moving as
necessary until the trial is over?
Probably not. In Comm-Tract, the
decison to move was long
planned, and had nothing to do
with avoiding compliance with the
subpoena. A court faced with
obvious gamesmanship by a
witness should not feel obliged to
protect that  witness from
inconvenience. And if the witness
recalcitrance can be imputed to a
party, that party is likely to suffer
the consequences.

The Best Way To Be Sure Your
Subpoena lsValid IsTo Be
Conservative

So how and when do you take
your measurements? Let's be
practical here. The object is to get
the bank officer’s deposition, not
to make new law or engage in
intellectual debate. So the first
step should be to see whether you
have a problem. Call the officer.
Ask if he will voluntarily appear in
Chicago or some other mutually
convenient location. Ask whether
he will require a subpoena. With
the cost of a 5-minute phone call,
you might obviate the need for any
further worry over the scope of
Rule45. But let's say that the
witness tells you to go jump in that
body of water that creates the
mileage measurement conundrum.
Do you want to clarify or make
new law on the subject, or do you
want to get your deposition in the
most inexpensive and efficient
manner?
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The answer is that, until you
have a pro bono case and abundant
free time, or until you have an
informed client who has more
money than sense, it will
invariably be less expensive and
more efficient to take a
conservative approach to Rule 45.
Issue the subpoena out of the
Western District of Michigan, and
find a location well within 100
miles (by crow) to hold the
deposition. The 1991
Amendments to Rule 45 make the
issuance of subpoenas outside your
home district easy. Prior to the
Amendments, if you wanted a
subpoena issued out of another
district court, you had to open a
miscellaneous case file and have
the subpoena issued by the clerk.
Now, an attorney may issue and
sign the subpoena herself, even if
she is not admitted to practice in
the district court where the witness
is located. See  Kupritz v.
Savannah College of Art &
Design, 155 F.R.D. 84 (E.D. Pa
1994).

But be careful. Do not forget
to create the subpoena with the
caption of the court which has
jurisdiction. If you forget and use
the caption of your pending case,
the subpoena will have been issued
by the wrong court, the subpoena
will be invalid and neither the
home court nor the other court will
have jurisdiction to enforce the
subpoena. The court where the
case is pending has no jurisdiction
to rule on objections or enforce
subpoenas which have been or
should have been issued in another
court. In re Digital Equipment
Corp., 949 F.2d 228 (8th Cir.
1991); Kupritz, supra.

Serve A Subpoena Even If
You Don’t Have To

And even if the witness
agrees to appear without a
subpoena, you may want to serve a
subpoena anyway. First, she may
change her mind or forget to
appear; without the subpoena, you
will be left holding the memory of
your pleasant phone call, without a
remedy. Second, if you think you
are going to win the case, you may
want to preserve your right to
costs. If you agree to reimburse
the witness for travel expenses in
your pleasant phone call, the costs

are probably not recoverable; but if
those expenses are tendered with a
subpoena, they can be included in
your bill of costs. And you may
even be able to recover costs
beyond the 100 mile limit (no
matter how measured). See, Smith
v. Board of School Commissioners
of Mobile County, 119 F.R.D. 440
(S.D. Ala. 1988); but see, Oetiker
v. Jurid Werke, GmbH, 104 F.R.D.
389 (D.D.C. 1982).

The service of third party
subpoenas is a nut and bolts issue,
but great machines are held
together with nuts and bolts. If
you want to get a non-party to
come to your party, you had better
measure your invitation carefully.
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Most trial lawyers view the
relationship between discovery and
trial pretty much like the parallel
between a twelve-hour plane ride
and a vacation in Tahiti. The ride
is necessary, but it is not the fun
part. Answering interrogatories,
reviewing and indexing and
producing documents, responding
to requests for admissions — these
things are necessary, they are
important, but they are rarely fun.
So we peform these tasks
competently  but  grudgingly,
working toward the day when the
tedious work is done and we can
get on to the good stuff. We
breathe an understandable sigh of
relief when we reach the discovery
cutoff date and we have served the
last answers to those invasive,
intricate interrogatories, we open
that rare bottle we saved for a
specia occasion to celebrate the
end of the process of assembling,
number stamping, indexing, and
producing  rooms  full of
documents. Now we can forget
about those unpleasant tasks and
move on to thetrial, the fun stuff.

Discovery Does Not End
With The Discovery Cutoff

Sorry, but it doesn’t work that
way. Thisisno vacation in Tahiti.
Your discovery obligations do not
end with the discovery cutoff.
Those obligations never end
because F.R.Civ.P. 26(e) requires
that parties continue to supplement
discovery responses “seasonably.”
And if you take those obligations

DISCOVERY

Supplementing Responses

By Jerold S. Solovy
and Robert L. Byman

lightly, you may find your fun
ruined in a season of pain.

Prior to 1970, there was no
specific requirement to supplement
any discovery response.  You
produced documents or answered
interrogatories when due; and if
things changed at a later date, so
be it. Your ride was over, it was
time for fun. But in 1970,
F.R.Civ.P. 26(e) was amended to
impose a duty to supplement,
albeit a duty that was carefully
circumscribed, essentially limited
to require additiona disclosure
only when potential new witnesses
were identified or when a party
became aware that a previous
response was either incorrect when
made or correct when made but no
longer true under circumstances
such that a failure to amend would
constitute a knowing concea ment.

The 1993  amendments
removed al vestiges  or
circumspection. The duty to

supplement now requires that you
not simply correct errors, rather
you must supplement the previous
production even if it was merely
“incomplete.”

You are defending the Ace
Widget Company in a patent
infringement action against
Monolitic Widgets Inc. Monoalitic,
which claims damages in the
amount of Ace's profits on the
alegedly infringing Ace Widget,
serves a discovery request calling
for “All documents which describe
sdes of Ace Widgets in the
Continental United States.” Thirty
days later, you produce all
documents from the beginning of
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time through the date of your
production which describe Ace's
sadles. But 60 days later, Ace
realizes that the documents its
computer generated for the
Northwestern sales territory were
misstated by a factor of ten due to
the highly publicized MYDOGSIT
Computer Bug. And, of course,
Ace continues to sell widgets as
the case grows cobwebs on the
court’s docket waiting for trial; by
the time the final pretria
conference finally occurs a year
after the discovery cutoff, Ace's
sales have more than doubled from

the amounts shown in your
document production.
If you had received

Monoalithic’'s discovery reguest in
1969, your discovery obligations
would have ended with your
production 30 days later.
Monolithic might have been smart
enough to serve a supplemental
request, but you and Ace would
have had no duty to supplement on
your own. If you had received that
same discovery request in 1989,
you would have been obligated to
supplement your response to
correct the misinformation
generated by the computer bug.
Even though the initia production
was made in good faith and was
considered accurate, your
subsequent knowledge that it was
incorrect  would create  an
obligation to supplement. But
since you received the request in
1999, your obligation to
supplement is far more expansive.
The continued generation of sales
data has made the prior production

incomplete, and you have a duty to
supplement the responses.

Except for expert materials,
Rule 26(e) offers scant guidance
on when the supplementation must
be made. Under 26(e)(1), al
supplements relating to experts
must be made by the time required
under Rule 26(a)(3) for expert
disclosures — generally, at least
thirty days prior to trial. But
supplements of other materials
required as Rule 26 initia
mandatory disclosures must be
made “at appropriate intervals’
and supplements to  prior
interrogatory answers, requests for
production, and requests for
admission must simply be made
“seasonably.” Seasonably?
Appropriate intervals? What does
that mean? The dictionary defines
“seasonable” as “occurring or
performing at the proper time.”
Thanks a lot. The Advisory
Committee Notes to the 1993
Amendments make it clear that
supplementations need not be
made as each new item of
information is learned, but that is
the end of the guidance. The
Advisory  Committee  further
suggests that it might be
appropriate to include in the
Court’s scheduling order specific
periods  or deadlines  for
supplementation. But in the
absence of any such assurance, you
are left to decide on your own
whether to make a single
supplementation just prior to trial,
periodic  supplementations, or
whatever.

Mr. Solovy and Mr. Byman are Fellows of the American College of Trial Lawyers (ACTL) and partners at Chicago’s Jenner & Block. Mr. Solowy, the
firm's Chairman and past Chair of the ABA Discovery and Trial Practice Committees, can be reached at jsolovy@jenner.com. Mr. Byman can be
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Failure To Supplement May
Lead To Exclusion

But supplement you must.
The failure to do so can result in
exclusion of evidence — even with
case dispositive results. In
Cummins v. Lyle Industries, 93
F.3d 362, 371 (7th Cir. 1996), the
plaintiff’s expert sought to support
his trial opinions with information
he had learned after expert
discovery was concluded. There
was no dispute that the information
was new and could not have been
disclosed earlier. But because
there was no supplementa
response made under Rule 26(e),
the expert testimony was excluded.

We, of course, do not do this.
Neither do you. But we all know
lawyers who believe that the
federal rules give them safe harbor
to play games in discovery. It is
perfectly permissible, these bottom
feeders of our profession think, to
give evasive or incomplete
answers to discovery because their
adversaries must, in  most
jurisdictions, have a meet and
confer to discuss the inadequacies
before the Court will ever learn
about them; and a motion to
compel under Rule 37 is a
precursor to any sanctions. These
lawyers, therefore, reason that they
can try evasion first and full
disclosure later if and only if their
opponent takes the trouble of
convening a meet and confer and
later bringing a Rule 37 motion.
But Rule 26(e) provides no safe
harbor for such conduct.

Rule 26(e) Sanctions Can Be
Entered Without Any Predicate
Moation To Compel

Even prior to the adoption of
the 1993 Amendments, the courts
uniformly held that a Rule 37
motion is not a necessary predicate
to the entry of sanctions under
Rule 26(e). “When Rule 26(¢e) is
flouted, district courts possess the
power to impose sanctions without
first issuing a firm discovery
deadline or an admonitory order.”
Thibeault v. Square D Company,
960 F.2d 239, 245 (1st Cir. 1992);
see also Alldread v. City of
Grenada, 988 F.2d 1425, 1435
(5th Cir. 1993). In Thibeault, the
plaintiff’s expert testimony was
excluded because answers to

interrogatories were not timely
supplemented. The defendants had
served interrogatories asking for
the identity of experts and their
opinions; the plaintiff responded
that no experts had yet been
retained. When plaintiff sought to
supplement the day before the final
pretrial conference, the court held
that it was too late and barred the
expert testimony. The exclusion
no mere speedbump on the
plaintiff's road to recovery.
Without the expert testimony, the
plaintiff was forced to concede that
it could not prove a case and that
summary disposition would be
appropriate. Too bad.

And  while there are
undercurrents in the recitation of
facts in Thibeault that suggest why
the court might have been so harsh
(the court noted, with respect to
counsel’s last minute designation
of experts that “this is not the first
time with your office that this
maneuver has been foisted upon
the court”), a party’s good or bad
faith in making supplementations
is not the issue. The First Circuit
held that the court’s exercise of
discretion to exclude the testimony
required no finding of bad faith:
“The impetus behind a court’ s
deployment of sanctions is not
merely to punish a party for
untoward acts or omissions, it is,
equaly, to deter other litigants
from disregarding the imperatives
of the Civil Rules.” Thibeault, 960
F.2d at 245.

The Presumption Is To Exclude
Evidence When Supplementation
Has Not Been Made

To be sure, other Courts have
shown more mercy. See Farmland
Industries, Inc. v. Morrison-Quirk
Grain Corp., 54 F.3d 478, 482 (8th
Cir. 1995) (where adverse party
not surprised, because additional
information was disclosed at
deposition, no sanction was
imposed for failure to supplement);
Poulin v. Greer, 18 F.3d 979, 984
(1st Cir. 1994) (not an abuse of
discretion not to  exclude
testimony). But you should
remember well that the 1993
Amendments have tilted the
presumption. At the same time
that 26(e) was broadened, Rule 37
was broadened to make it clear that
the presumption is to exclude any

evidence which is not the subject
of a timely supplementation: “A
party that without substantial
justification fails to disclose
information required by
26(e)(1) shall not, unless such
failure is harmless, be permitted to
use as evidence . . . any witness or
information not so disclosed.”
While Amended Rule 37
gives the tria court discretion to
determine whether the error is
harmless or whether there is
substantial  judtification for a
failure to supplement, the fact that
the bias runs to exclusion was well
illustrated in Klonoski v. Mahlab,
156 F.3d 255 (1st Cir. 1998).
Klonoski had filed a wrongful
death and malpractice action
against his deceased wife's
doctors. At trial, after Klonoski
had testified about his loving
relationship with his wife, he was
ambushed on cross-examination
with letters his wife had written
prior to her death to family
members describing substantial
difficulties with the marriage. The
letters, which were acquired by the
defense after the discovery cut-off,
were not disclosed in any Rule
26(e) supplementation. The
district court found that the failure
to supplement was substantially
justified because the letters were
not used for any reason other than
impeachment. But the Court of
Appedls reversed, finding that the
letters were substantive, should

have been disclosed in a
supplement, and were not
harmless.

When You Receive |ncomplete
Discovery Responses, You Have A
Strategic Choice

Do you think the purpose of
discovery isto discover, to unearth
every possible fact about your
opponent’s case? If you do, think
again. Discovery is simply the
mode of travel to get to your
destination, thetrial. Soyou get an
answer to an interrogatory that is
shamelessly incomplete. What do
you do? The only thing to do is
move to compel, you say? No, you
have choices. Remember what
Yogi Berra said: “When you come
to a fork in the road, take it.”
Move to compel under Rule 37
now and get the complete answer;
or let the incomplete answer stand,
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and when your opponent fails to
seasonably supplement, move to
exclude under Rule 26(e). What
helps your case more? Having all
the details now, or holding your
opponent to the incomplete and
unforthcoming snippet she has
given?

And on the other side, before
you submit to your inner devil and
provide evasive or limited answers
to discovery, consider the
consequences. Rule 26(e) means
that discovery is never over, no
matter what the scheduling order
says about discovery cut-offs. You
run a substantial and real risk of
having key evidence excluded if
you do not answer completely, and
if you do not periodicaly sweep
your client for new materias
which have been generated or have
come to light after initia
production. You will arrive well
prepared for the fun part — the
trial — only if you heed that the
path to good trial preparation must

include a careful review and
supplement of discovery
responses.
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By Jerold S. Solovy
and Robert L. Byman

Too often, we take discovery
for the same reason that George
Mallory tried (and died trying) to
climb Mt. Everest — simply
“because it is there.” We churn
out our form document requests,
the ones with the 13 pages of
definitions, that literaly require
production of every scrap of paper
ever possessed by our party
opponent, except perhaps those
used exclusively for personal
hygiene. We create intricate
interrogatories  which  skillfully
appear to stay under our District's
local rule limiting the number of
questions and subparts but which
require disclosure of every fact
ever known to the opponent. And
when, inevitably, our opponents
try to avoid or evade, we move to
compel to get full responses. But
wait. Why do we do that?

You May Not Want To Compel
Answers To | ncomplete
Responses

There are only three reasons
to take discovery, and only two of
those are legitimate. First, we take
discovery, of course, to discover,
to find the facts that we need to
win our case. Second, even when
we know enough to win the case,
we take discovery to box out our
adversary, to make sure we are not
surprised at trial. And third,
although we know in our heart of
hearts that we shouldn't, we
sometimes take discovery to
annoy, harass, and drive our
adversary to the settlement table if
not the madhouse. Before you

reach for that motion to compel in
response to a non-responsive
response, you need to focus on
your objective. What is the goal?
Do you want to harass and annoy?
If so, forget about discovery. In
fact, forget about the law as a
profession; get into telemarketing.
Do you want to discover facts? Or
do you want to box out? Or alittle
of both? The answers to these
strategic questions will have an
enormous impact on whether you
should move to compel.

You represent Nippon Chips,
whose patented microprocessor
technology is being infringed by
chips manufactured by Sino Chips
Co. and marketed under the trade
name “Septium IV.” To prove
Nippon's damages, you need to
know how many Septium IV chips
have been sold by Sino in the
United States. So you serve an
interrogatory that asks “State the
number of Septium IV chips sold
in the United States.” You serve a
document request that calls for “all
documents which reflect sales of
Septium 1V chips in or to the
United States” You serve a
30(b)(6) notice for a deponent who
can testify on behalf of Sino as to
“the number of Septium IV chips
sold in the United States.”

Sino meets your discovery
requests with evasion and artifice.
In response to your perfectly clear
and limited interrogatory, you
receive an obfuscation: “Sino
objects to this interrogatory as
being overly broad and unduly
burdensome. In addition, Sino
objects because the request is
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vague and unintelligible. Without
waiving its objections, Sino will
provide documents pursuant to F.
R. Civ. P. 33(d) from which the
answer to this interrogatory may be
found.” But in response to your
focused document request, Sino
makes a data dump of Chinese
language documents which, after
expensive trandation, appear to
show total worldwide sales of
microprocessors ~ without  any
breakdown as to U.S. sdes or
specific sales for Septium IV. The
30(b)(6) witness knows his own
name but little else; his favorite
answer is“| don’t know.”

You are totally frustrated.
You have made simple,
straightforward requests, and you
have been given a complete
runaround. You are livid. You
can't wait to bring a motion to
compel, to let the Magistrate Judge
know that Sino and its counsel
have abused the discovery process
and to get an order directing
complete answers. But wait.
Before you mount your high horse
and begin drafting that motion, put
your indignation aside and think
the problem through. What do you
really want? Do you realy need
the sales information you sought in
discovery or might the failure of
Sino to provide facts work to your
advantage?

If truth be known, you do not
really need Sino's own figures
about U.S. sales to prove your
damage case. Indeed, you are
better off without the actual
numbers, because any self-
respecting economist, unburdened

by facts, can put together a
plausible estimate of sales. And
your expert can assume that the
reason Sino did not provide the
facts within its control is that the
facts do not help Sino’s position —
so the expert is justified in making
assumptions which maximize the
damage calculation. You should
look at Sino’s evasion not as an
insult, but as an opportunity to
prevent it from offering evidence
to rebut your expert's rosy
extrapolations.

There | sNo Safe Harbor
For Evasion

Abusive litigators rely upon
the motion to compel process as a
safe harbor.  Since most district
courts have alocal rule that makes
a conference a prerequisite to a
discovery dispute motion, these
charlatans feel emboldened to
impose outrageous objections or
withhold discovery, assuming that
they can aways be more
forthcoming later if and when they
are actudly caled on their
obstreperous conduct. And even
after the conference, they reckon
they can take their chances with
the court, with little downside risk.
True, the court can assess the costs
of the motion to compel on the
losing party, but the genuinely
harmful sanctions provided by
Rule 37(b)(2) can only be imposed
for failure to obey an order entered
as a result of the motion. So, if
you get a document request you
don’t want to comply with, object
or ignore it; maybe it will go away.

Mr. Solovy and Mr. Byman are Fellows of the American College of Trial Lawyers (ACTL) and partners at Chicago’s Jenner & Block. Mr. Solowy, the
firm's Chairman and past Chair of the ABA Discovery and Trial Practice Committees, can be reached at jsolovy@jenner.com. Mr. Byman can be
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If it doesn’t, attend the conference
and press your objections; maybe
your opponent will give up. If he
doesn't, and files a motion to
compel, try to convince the judge
that the discovery is irrelevant or
burdensome or whatever; maybe
you can snow her. If you can't,
and she enters an order, you can at
long last comply without fear of
sanction. What do you have to
lose by trying evasion first, full
disclosure only as a matter of last
resort?

A lot. Rule 37 needs to be
read carefully by any litigator who
thinks evasion can be profitable.
Under Rule 37(8)(3), an evasive or
incomplete disclosure, answer or
response is the same as afailure to
disclose, answer or respond. And
a failure to respond can have
consequences whether or not the
failure is addressed by a motion to
compel.

Failure To Make Full Disclosure
Can Lead To Exclusion

Under Rule 37(c)(1), a party
that fails to disclose information
required by Rule 26(a) or 26(e)(1)
(mandatory initial  disclosures)
shall not be permitted to use as
evidence at triad any information
not so disclosed. If the Sino sales
data is within the mandatory
disclosures and Sino doesn't
provide it, it will be barred from
using the data at trial to refute your
expert’s calculations. And even if
the data does not fall within the
mandatory disclosures and,
therefore, mandatory exclusion for
nonproduction, the court has the
discretion to exclude any evidence
not produced in discovery —
without any prior motion to
compel. A district court is not
required “to fire a warning shot.”
Hal Commodity Cycles
Management Co. v. Kirsh, 825
F.2d 1136, 1139 (7th Cir. 1987);
Parker v. Freightliner Corp., 940
F.2d 1019, 1025 (7th Cir. 1991).

In  Soderbeck v. Burnett
County, 821 F.2d 446 (7th Cir.
1987), the County served an
interrogatory on Soderbeck
requesting a description of the
substance of testimony which
would be provided by trid
witnesses.  Soderbeck identified
one Eugene Boyd, stating that he
would testify as to certain

peripheral matters of minor
significance to the case. But when
Boyd attempted to testify at the
trial on more substantive matters,
the trial court excluded his
testimony. The Court of Appeals
affirmed, reasoning that “Under
Rule 37, if a party fails to serve
proper answers to another party’s
interrogatories, the Court may
prohibit  that party  from
introducing into evidence matters
that were requested but not
disclosed.” Similarly, in Carroll v.
Acme Cleveland Corp., 955 F.2d
1107 (7th Cir. 1992), the district
court found that Acme had not
properly complied with document
requests and entered a motion in
limine barring the introduction by
Acme of any documents which
were responsive to the requests.
The Court of Appeals affirmed,
holding that district courts have
broad discretion to exclude
evidence where discovery has been
incompl ete.

Most significantly, it is not
necessary to give your recalcitrant
adversary a second chance to be
forthcoming before you spring the
trap. In Blake v. Juskevich, 1992
U.S. App. LEXIS 6662 (4th Cir.
1992), a medica malpractice
action, Juskevich served standard
interrogatories seeking the identity,
subject matter, substance, and
bases of Blake's expert opinions.
Blake identified a medica expert
and answered most of the
interrogatory, except the portion
which called for the grounds of the
doctor’s opinions. Juskevich could
have moved to compel further
answers, of course, but he did not.
Instead, he stood pat with the
incomplete answer and, at trial,
moved to bar Blake's doctor from
testifying as to any grounds. We
were not there, but we can picture
the stunning lack of impact Blake's
expert testimony must have had
without the ability to offer any
basis for his opinions:

Counsel: Dr. Rosenzweig,
do you have an opinion as
to whether Dr. Juskevich
acted in accordance with
the standard of care for
obstetricians in the
Roanoke, Virginia area?
Doctor: Yes | do. He did
not.
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Counsdl: Thank you, Dr.
Rosenzweig.  Gosh, I'd
love to ask you why you
think that, but | am not
allowed to.

Unfortunately,  Juskevich's
counsel winded up robbing himself
of his own strategic coup by going
too far in closing argument.
Counsel could have scored huge
points by simply pointing out that
Blake's expert had failed to offer
any explanation for his opinion and
that there had been no testimony
that Dr. Rosenzweig had read the
medical charts; instead, counsel
argued (contrary to fact) that Dr.
Rosenzweig had not read the
charts. The Court of Appeas
reversed for the simple reason that
both parties had to be bound by the
exclusion order. But if counsel
had shown the same restraint in
closing as he had in discovery, his
tactic would have won the day. He
had asked a fair question in
discovery. His opponent had
failed to respond. He had a choice
between moving to compel, getting
an answer, and deaing with the
answer at trial; or, he could accept
the answer and turn the evasion
into an advantage by restricting the
expert to the meager and
uncompelling information that had
been disclosed.

Clearly, you will have a better
shot at excluding testimony or
evidence where there has been a
pattern of discovery abuse, or clear
defiance of an order entered after a
motion to compel. See, eg,
Osborne v. Klepper, 1992 U.S.
App. LEXIS 28797 (6th Cir.
1992); Baskerville v. Culligan
International Co., 1994 U.S. Dist.
LEXIS 5296 (N.D. Ill. 1994).
Likewise, the exclusion is more
likely to be upheld on appedl if itis
a sanction appropriate to the
offense and if it is not case
dispositive. See, eg., Bonds v.
District of Columbia, 93 F.3d 801
(D.C. Cir. 1996), where the Court
of Appeals reversed an order
barring all of a party’s witnesses as
aresult of its evasive responses to
discovery. The Court did not find
that the exclusion of witnesses is
not a proper remedy for such
evasion. But this particular
exclusion was reversed because it
excluded all witnesses and was
thus case dispositive, despite the

fact that the plaintiff had requested
the less severe (and therefore
automatically more appropriate)
sanction of exclusion of undeposed
witnesses.

Know Your Objective And You
Just Might Reach It

So you get evasive answers to
your document requests and
interrogatories . What do you do?
Remember — if you don't know
where you are going you will be
lost when you get there. Where
were you going with those
discovery requests? Did you serve
them to annoy and harass? If so,
you should not have done that, and
you got exactly what you deserved
when you got an evasive answer.
Move on. Did you realy need to
discover something? Then you
need to pursue it. Schedule a
conference, and file a motion to
compel if you do not get a
complete response. But were you
trying to make sure that you are
not surprised at triad? Were you
trying to box out your opponent?
Then let the evasion stand; your
work hereisdone.
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By Jerold S. Solovy
and Robert L. Byman

With a rod and reel, you can
catch al the rainbow trout you
like, so long as they are over six
inches and you do not catch more
than two per day. When you fish
with interrogatories, your limits are
sometimes a little more difficult to
define.

There is perhaps no more
potentially useful tool in the
litigation tackle box than the
interrogatory. Ask a simple
question and get a simple, direct
answer. Need to quantify the
number of widgets sold by the
defendant to prepare the defense to
its damage case? Then simply ask:
“State the number of widgets sold
by defendant from 1995 through
the present.” That ought to draw
an answer with a number, a
number on which you can rely.
But we lawyers have been too
clever for our own good. If the
simple is good, the complex must
be Dbetter, we boneheadedly
reasoned. And by becoming
complex, we have turned the
interrogatory into a form of
unsportsmanlike,  illegal  lure
whose use has been al but
emasculated by convention and
practice. Our abuses cried out for
limits and now we must live with
them.

When the use of
interrogatories was  originaly
adopted in 1938, F. R. Civ. P. 33,
the grantors, like the gods who
considered sharing the gift of fire
with man, were leery. They
decided to impose limits, providing
that no party could, without leave
of court, serve more than one set of

interrogatories to be answered by
another  party. The courts
determined that interrogatories
should be relatively few in number
and limited to the important facts
of the case. See, e.g., Coca-Cola
Co. v. Dixi-Cola Labs, Inc., 30 F.
Supp. 275 (D. Md. 1939); cf. J.
Schoeneman, Inc.v. Brauer, 1
F.R.D. 292 (D. Mo. 1940).

We Brought Upon Ourselves
Limits On The Number Of
Interrogatories

Our forbearers in profession
did not abuse the limited gift they
were given, and when the 1946
amendments were introduced,
limitations on the number of sets

or questions were rejected.
Instead, the rule simply
contemplated that the parties
would be reasonable: “The

number of interrogatories or sets of
interrogatories to be served is not
limited except as justice requires .
..” The sweeping changes made to
the Federal Rules in 1970 did not
change the notion that parties
could serve as many
interrogatories as the case justified.

But by then our profession
had become greedy. With the
forerunner of the word processor
— the mag card machine — we
were able to keep templates of
burdensome  definitions  and
intricate lists of detailed questions
that could be easily adapted as
each new case arose. The
definitions in our interrogatories
went on page after mind-numbing
page, and congtituted a set of
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questions all by themselves. Our
interrogatory might still simply say
“State the number of widgets sold
by defendant from 1995 through
present,” but, read with our
insidious definitions, far more was
required to answer. The
definitions said “With respect to
each answer, identify each and
every document upon which you
base the answer.” And we defined
“identify” to mean “State the date
of the document, the title of the
document, the general subject
matter of the document, and, with
respect to each author, recipient or
person who received or reviewed a
copy of the document, identify that
person.” And, of course, the word
“identify,” when used for a person,
meant . . . Well, you get the idea.
We began to use interrogatories,
not as they were intended as tools
for discovery, but rather as
weapons of litigation terrorism. In
response to a growing sense that
we lawyers were abusing the
interrogatory ~ process,  many
district courts adopted local rules
placing specific limitations on the
permissible number of
interrogatories.

Local Limits May Not Have
Been Proper But They
AreHere To Stay

Interestingly, these local rules
were probably beyond the power
of the courts. F. R. Civ. P. 83,
which provides the authority to
adopt local rules, authorizes only
such loca rules that are “not
inconsistent” with the Federal

Rules themselves. The imposition
of a limit, where the Federal Rule
and its legidative history clearly
showed that there was to be no
limit, could hardly be consistent.
So far as we know, no one ever
had the temerity to challenge a
loca rule, but with the 1993
amendments, there was no longer
any question about whether limits
were appropriate. Just as the gods
had feared, lawyers could not be
trusted not to abuse the
interrogatory without the
imposition of strict limits. So, as
amended in 1993, F. R. Civ. P. 33
now limits written interrogatories
to “25 in number including all
discrete subparts.” But that
language, and the fact that the local
district courts remain free to adopt
their own numerical limits, fals
something short of  perfect
guidance. Consider the following
interrogatories:

INTERROGATORY NO. 1:
With respect to the train which
plaintiff —aleges caused the
accident which is the subject of
suit, state:

(@ The full name, number,
or other designation of thetrain;

(b) The manufacturer of the
train’s engines,

(c) The number of cars in
thetrain; and

(d) The weight and contents
of each car, including the engines,
of thetrain.

INTERROGATORY NO. 2
Identify all qualifications imposed
for the hiring of train conductors,
and identify each document in
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which those quaifications are
articul ated.

INTERROGATORY NO. 3:
With respect to each of the
requests for admission previously
served upon you to which you did
not give an unequivocal admission,
describe in detail all facts upon
which you rely in refusing to make
such admission.

How many interrogatories do
we have here? (a) 3? (b) 6? (c)
Who knows? Easy, you say.
There are three interrogatories,
numbered 1, 2 and 3. The answer
is(a), 3. But wait. Thisisatrick
question, you think. Interrogatory
No. 1 has four subparts, so it must
be counted as four. The answer is
therefore (b), 6. Sorry, this really
is a trick question; the answer is
(c), “Who knows’ — because the
answer will vary from district to
district and from judge to judge.

In the District of Nevada, two
different Magistrates came to two
different conclusions about the
same  local rule  limiting
interrogatories to “forty including
subparts.” One found that the local
rule  “requires that  every
propounded  subpart of an
interrogatory be counted, even
when a subpart relates to the main
interrogatory.”  Valdez v. Ford
Motor Co., 134 F.R.D. 296 (D.
Nev. 1991). The other held that
“interrogatory subparts are to be
counted as pat of but one
interrogatory . if they are
logically or factualy subsumed
within and necessarily related to
the primary question.” Ginn v.
Gemini, Inc., 137 F.R.D. 320 (D.
Nev. 1991).

In Clark v. Burlington
Northern RR., 112 F.RD. 117
(N.D. Miss. 1986), the Magistrate
Judge considered Interrogatory No.
1 above. The Magistrate found
that, even with its four
subparagraphs, it was a single
interrogatory  for  purposes of
interrogatory limits, because all of
the subparts directly flowed from
and were part of the same subject
matter. In essence the
interrogatory asks “Describe the
tran.” By using subparts, the
question is actually more narrow,
since “Describe the train” requires
far more detail than the four
specific questions actually posed.

Some courts have found that
separately numbered questions are

counted by the numbers, so
Interrogatory No. 2 and No. 3 each
ought to be counted as a single
interrogatory for computing limits.
See, Myers v. U.S. Paint Co., 116
F.R.D. 165 (D. Mass 1987). But
other courts would hold that
Interrogatory No. 2 is actualy two
questions, even though framed in a
single  sentence  with no
subparagraphs.  The first part,
“describe the qudifications’ can
be answered fully and completely
and is totally independent of the
second part, “identify the
documents that articulate the
qualifications,” which is actually a
separate document request. See,
eg. Kendall v. GES Exposition
Servs, Inc., 174 F.R.D. 684 (D.
Nev. 1997). Any question with an
“and” (or its punctuational
equivalent, a comma or semi-
colon) may be more than a single
question.

Interrogatory No. 3,
requesting facts that led to refusals
to admit, contains no conjunctive
language, and clearly is written as
a single question. But it is not,
because it requests information on
multiple, and diverse independent
factual issues. Interrogatory No. 3
is a many separate questions as
there are refused requests to admit.
See  Safeco of  America .
Rawstrom, 181 F.R.D. 441 (C.D.
Cal. 1988).

What Exactly s A Subpart?

We have a problem with the
English language. Is a “subpart”
something numbered or lettered as
such? Or isit something that has a
different subject matter than some
other part of the same numbered or
lettered part? Some courts have
focused on the modifier “discrete’
before “subpart” as providing
clarity, but in truth it does not. Isa
discrete subpart one that has a
separate number or one that
conveys a separate idea? And if
the test is whether a singly
numbered question is redly two
questions because it requests two
unrelated responses, where do we
draw that line? Every
interrogatory flows from the facts
of the lawsuit, so every question
must be related at some level.

The better, and clear mgjority
view seems to be that the lines
must be drawn on substantive, not
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numbering or lettering grounds.
You should expect that a court
interpreting the count to twenty-
fivein F. R. Civ. P. 33 will look at
the number of discrete substantive
issues, not on a physical count of

numbers, letters, and other
subparts. It should not matter
whether  the questions are

separately numbered or not; the
issue is to count the discrete
subparts, no matter how numbered.
See Safeco, supra.

But you can't be sure. And
here is a further rub: many district
courts, in  exercising their
prerogative to modify the limits set
by F. R. Civ. P. 33, have not
adopted the “discrete” language
found in F. R. Civ. P. 33. Wherea
local district court says “no more
than 25, including subparts’
without any adjective to modify
“subparts,” it is not unreasonable

for courts to find that mere
numbering does matter. See,
Myers, supra.

What Do You Do
With Excessive | nterrogatories?

Okay, so your opponent has
filed a set of interrogatories with
fifty separate, factualy and
substantively distinct questions.
Under any interpretation these
interrogatories are grossly in
excess of the limit. Do you simply
ignore the interrogatories, knowing
that any motion to compel will
fail? Do you file an objection
stating that the interrogatories
exceed the rule? Do you file a
response that objects to the excess
number but then go ahead and
answer all of the interrogatories?
Or do you pick 25 interrogatories,
answer those, and object to the
rest?

Yes. All of the above. But
your choice may have very
different results. Since the filing
of interrogatories in excess of the
limit is not permitted, it is unlikely
that any court would grant a
motion to compel, whether or not
you go to the bother of formal
objections. We don’t recommend
it, but you can probably just ignore
the interrogatories atogether or
file a simple objection without fear
of consequence. See, eg., Aetna
Cas. & Qur. Co. v. W.W. Granger,
Inc., 170 F.R.D. 454 (E.D. Wisc.
1997). But while your opponent

may be frustrated in that event, she
will not be barred from trying
again. She will not have used up a
single one of her limited number of
interrogatories, because the filing
of the excessive number will be
deemed a nullity. She can start
over again, do it right this time,
and you will have to answer.
Consider instead answering the
first 25 interrogatories and
objecting to the rest. (Instead of
the first 25, you might pick the 25
you like, but that seems too cute.)
By answering up to the limit, you
have a fair chance of convincing
the court that your opponent has
used up her limit, so you should
not be required to respond to
further interrogatories.  See, eg.,
Prochaska & Assocs. v. Merrill
Lynch, Pierce, Fenner & Smith,
Inc.,155 F.R.D. 189 (D. Neb.
1993).

In Safeco, supra, the
propounding party which had
exceeded the limits realized its
mistake during the motion to
compel process and suggested that
it should be alowed to narrow the
scope and number of its questions.
The court was unimpressed.
“Defendants’ counsel should have
considered these practical
problems before serving such
broad discovery requests, rather
than waiting until the inevitable
objections were received before
trying to salvage the requests by
limiting them to what is redly
needed.” 1d. at 448.

You might want to consider
going back to basics — use
interrogatories for those simple,
elegant questions for which they
were really intended. If so, you
probably will never need to worry
about limits. But in any event, be
careful to count your
interrogatories. And if your
opponent is not so careful, object,
but answer up to the limit. At the
neighborhood bar, you know your
limit; at the fishing hole, you know
your limit. Be sure that you know
your limit when you set out to fish
before the bar.
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You coach soccer? Gredt.
You coach voice? Bravissmo.
You coach witnesses?  Uh-oh.
“Coach, “ a term of respect
elsewhere, has become a dirty
word in the context of witness
preparation. But it should not be,
and it is time to set the record
straight.  Witnesses should be
coached, so long as they are not
coached to play dirty.

Coaches coach, players play.
A sports coach conditions, trains,
teaches and prepares. And then
her job is done. If you have
coached soccer you know that
though you yell and scream during
the game, the players cannot hear
you once the game starts and in
truth you have become just a fan
with a great place to stand. When
play begins, when the deposition
begins, legitimate coaching is over.
We would yell foul if a soccer
coach ran out onto the field during
play and kicked the bal; we
disdain lawyers who try to coach
during play with  speaking
objections. See Hall v. Clifton
Precision, 150 F.R.D. 525 (E.D.
Pa. 1993). And because we think
of coaching during depositions
with revulsion, we are misled into
thinking that all witness coaching
is improper; the scholarly articles
tell us that al coaching is bad.
See, eg.,, Sami, Don't Walk the
Line: Ethical Considerations In
Preparing Witnesses for
Deposition and Trial, 18 Rev.
Litig. 135 (1999); Wydick, The
Ethics of Witness Coaching, 17
Cardozo L. Rev. 1 (1995).

We Have A Duty
To Prepare Witnesses

Bosh. Lawyers have a right,
indeed a duty, to prepare
witnesses.  O'Dono v. Croda
International PLC, 170 F.R.D. 66,
69 (D. D.C. 1997). Authors who
condemn al forms of coaching
would emasculate our profession
and our duty to zealously represent
our clients. Not al coaching is
bad. Justice Holmes pointed out in
Superior  Oil Company V.
Mississippi, 280 U.S. 390 (1930),
that “The very meaning of alinein
the law is that you intentionaly
may go as close to it as you can . .
. People who write about ethics
feel they must take a position well
above any possible gray area. But
litigators who actually try cases
must live and work in the gray
area, and advocates who hope to
win close cases must be willing to
go closeto theline.

Professor Wydick asks “If a
trial is supposed to be a search for
the truth, why then are lawyers
alowed to interview and prepare
witnesses?’ Professor Wydick
argues that ethica preparation
must carefully avoid  both
intentional and  unintentional
coaching affecting the “truth.” But
“truth” is afalse premise. It might
be desirable that atrial be a search
for the truth, but it is not. Our
system requires that litigants be
given due process, that trials be
conducted in accordance with
established rules, and that no one
break the rules. One of therulesis
that an attorney may not offer
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evidence she knows to be false.
But there is nothing in the rules
that says anything about seeking
out the truth. If your client has
admitted to you that he did in fact
knock over the liquor store, you
cannot let him get on the witness
stand and deny it. But you can put
the State to its proof, you can
cross-examination the State's
witnesses, and you can suggest to
the jury that the State has failed to
proveits case. When your client is
acquitted it will not be because the
truth was found, but because
Justice (with a definite capital “J')
has been done.

What istruth? Nine observers
to the same event will have nine
different recollections. Are eight
of them lying? No, usualy they
simply have honestly different
recollections and  perceptions.
Your obligaion —  without
knowing any truth except what is
related to you by the witnesses —
is to make sure that the witness
provides testimony the witness
believes to be the truth; the jury
will sort it out from there. And
you have the right, and the
obligation, to help the witness
express his own perception of the
truth effectively.

Consider The Possibilities

How may you ethically coach
a witness in preparation for
deposition testimony?  Consider
the possible continuum — ranging
from  positively  stupid to
undoubtedly unethical:

Don't tell me what you
know; surprise me a  your
deposition.

Tell me what you know.
That's al? Let me show you a
couple of documents and see if
they refresh your recollection.

Tell me what you know.
Gosh, are you sure? Your boss
recallsit thisway: . . .

That's what you know?
Here's how you should dress and
act to make that testimony sound
more believable. . .

That's what you know? Let
me suggest a few words that may
make the point better. . .

Don’'t speculate. Don't say
you know something unless you
know it from personal knowledge
rather than hearsay; listen to the
question and answer carefully.

Before you tell me anything,
let me tell you what your boss has
aready said. Do you remember it
the same way, or do you have a
different recollection (and other
job prospects)?

Before you tell me anything,
let me tell you that if you tell me
that you plan to lie, | can’t let you
give that testimony. Now, what do
you know?

Before you tell me what you
know, let me tell you what facts
we have to prove in this case to
win. Now, what do you know?

| don't give a rat’'s patootie
about what you actually know.
Here's what you have to say, and |
expect you to say it. Okay?

From his article, we assume
Professor Wydick would draw the
ethica line after number 3;
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anything else could overly,
covertly, or subliminally affect the
truth. But most good litigators
would draw the line lower. We
personally would draw it after
number 8, but a case could be
made that even 9 is within the
bounds of ethics and the license of
advocacy.

If you tell a witness what his
boss said before you ask for his
story, have you influenced that
story? Probably. But have you
influenced it improperly? The way
you ask the witness to recall the
facts may have an impact on what
sherecalls. But you haven't asked
the witness to lie; you have simply
conveyed facts to help the witness
recal the events. If your goa is
merely to pick up the truth laying
on unrefreshed ground, you should
avoid anything that might suggest
or lead an answer. But that is not
your goal. Your goal isto prepare
your witness to do his best.

Numbers 7 and 8 are what is
caled “The Lecture.” The lawyer
tells the witness what the law is
and what the facts must be to fit
within the law to reach the desired
result. Armed  with that
knowledge, the commentators fear,
the witness will bend the truth to
reach the desired goal. Isit ethical
to give the Lecture? Typica
ethical rules provide that a lawyer
shal not “offer evidence that the
lawyer knows to be fase” See,
e.g., lllinois Rules of Professional
Conduct, Rule 3.3. Do we “know”
that the witness will necessarily
react to the Lecture by distorting
the truth? Of course not. Do we
hope that the witness will use that
infformation to put truthful
testimony in the most favorable
cant? Of course we do. Is that
unethical? No, it is coaching.

Legitimate Coaching Leads To
Admissible Testimony

For example. We know that
uncoached witnesses will describe
conversations like “We got
together and decided that we
should not do anything that
someone might think was an
agreement to fix prices” That
testimony would be truthful and
helpful, but probably inadmissible,
because it states an impression
rather than a fact. So we Lecture:
“Let me explain court procedure.

The Court may not let you testify
about conversations unless you do
it as a recollection of what the
participants actually said. No one
expects you to remember verbatim
but you have to expressit as ‘| said
X, and Smith said Y. So | will
ask ‘What did you say to Smith
and what did he say to you? Now,
what did you say to Smith and
what did he say to you?”

Do you give the Lecture
before or after you ask for
recollection? After may be too
late; passive preparation may leave
you without a witness. Where do
you go if the witness responds “I
don’'t have the dightest idea what
was said by any of the participants.
| just remember my overal
impression at the end of the
meeting.”? Now if you try to
rehabilitate that answer into
admissible testimony, you know
you have influenced the “truth.”

Truth is in concepts, not
words.  The English language
affords glorious variety to express
an idea, and a good coach should
bring out the best possible
performance in her players.
Suppose you represent the plaintiff
in an accident case.  Without
prodding, without leading, without
suggestion, she relates “lI was
driving through the intersection
when Smith’s car hit me from the
side.” There you have it, the truth.
Unvarnished. Untainted.
Unexciting. Do you accept your
client's recitation of the “facts?’
Or do you suggest different
language: “You say Smith “hit”
you. Wasit atap or asmash?’ —
“Yeah, well yeah, it was more like
asmash.”

The ethicist squirms. You
have put words into the witness
mouth. Perhaps you have, but that
doesn't do violence to the
adversary system. You have not
encouraged a falsehood. The truth
is that the plaintiff was smashed
into; she just didn’t have the active
vocabulary to express it as
elegantly as she might have. On
cross examination, your adversary
can explore the possible range of
language to describe the fact of the
collision; he can try to put different
words into your witness mouth.
The words may change, but the
factswill not.

One commentator asserts that
coaching to alter demeanor is
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unethical: “advising a witness to
speak  with confidence may
mislead the jury, especialy if the
witness is not confident about the
proffered testimony.” Huh? There
are tactical reasons why it would
be a mistake to try to turn a timid
witness into one who feigns
confidence. No matter how hard
you prepare a witness, you cannot
change human nature, and a
witness will almost aways revert
back to self at some point in an
examination. But it is hardly
unethical to try. You can coach a
witness to suppress annoying
personal habits. You can tell a
witness to drop “l think” as a
preface to an answer. And you can
counsel a witness to testify in the
active voice with a confident
demeanor.

You Can Prepare Witnesses
To Listen Carefully

Can you coach witnesses to
play games or evade answering
questions? Of course not. But you
can coach good clean play. In
Christy v. Pennsylvania Turnpike
Commission, 160 F.R.D. 51 (E.D.
Pa. 1995), the plaintiff sought —
but did not get — an order to bar
the preparation of witnesses with
instructions not to speculate and
not to reveal hearsay information.
It is perfectly proper to instruct a
witness to listen carefully to the
question and answer the question
accurately. Johnson has never met
Jones or Smith, but was told by
Atkins that Smith and Jones met
and entered a price fixing
conspiracy. You cannot prepare
Johnson by instructing him that he
is never to divulge the hearsay he
learned from Atkins. But Johnson
does not need to help the deposing
lawyer frame the proper question.
You may — you should — tell
Johnson that he should listen
carefully and answer the question
asked. To “To your personal
knowledge did Smith and Jones
discuss prices?” a fair answer is
“No,” since Johnson has no
personal knowledge. But if asked
“Do you have any information
about whether or not Jones and
Smith ever met to discuss prices?’
the answer is “Yes” because
Johnson has knowledge, abeit

hearsay.

We need to take the pejorative
connotation out of “coaching.” It
is wrong, it is unethical, to coach
witnesses to break the rules, to
give false testimony. But we owe
a duty to our clients to coach
witnesses to give their best.



ASORIGINALLY PUBLISHED IN THE NATIONAL LAW JOURNAL

DISCOVERY
\7Vitness Coaching: A Good ThinZ;

September 13, 1999

By Jerold S. Solovy
and Robert L. Byman

Our last column lamented that
witness coaching has been given
an undeservedly bad name. We
argued that you have an obligation
to coach prior to deposition. But if
you thought we were drawing a
distinction that coaching during a
deposition is the work of the devil,
you thought wrong. You should,
you must, coach during the
deposition as well — so long as
you do it within the rules.

We cannot say it often or
loudly enough. Coaching in
violation of the rules or coaching a
witness to violate the rules is not
proper and cannot be condoned.
Dirty coaching is bad. Good
coaching is good. And where the
rules permit you to coach your
witness, your falure to take
advantage of those rules is an
abrogation of your duty to
zealously represent your client.

This is not about trying to
figure out how far you can go over
the line without getting caught.
The speed limit is 55. But you
know you can go 60 without
getting into any serious trouble. Is
it permissible, then, to advocate
that you go 60? No, of course not.
Your adversary can get away with
a few speaking objections, or an
unfounded instruction or two not to
answer questions, or even an
improper off-the-record conference
while aquestion is pending, for the
simple reason that those sins may
not be important enough for you to
bring a motion. The fact that
people can get away with improper
conduct does not make the conduct
proper, and you should not engage

init. But that does not mean you
cannot still be an effective coach,
staying well within the limit.

Speaking Objections
Are Not Proper

We al know that speaking
objections are improper. Yet they
are as common as speeders. Why?
Why do lawyers do it? There
really are only three arguably
rational reasons to make a
speaking objection. One, to rattle
the other side. “Objection. That's
the dumbest question | ever heard.
Did you go to an accredited law
school? Does your law firm know
that you're an incompetent idiot?”’
Two, to impress your client.
“Objection. As you would have
known if you had taken the time,
as | did, to carefully compare the
two drafts that your question
assumes are identical, you would
see that they are indeed different
because the second version is in
Arial typeface whereas the first is
in Arrus.” Three, to suggest an
answer. “Objection. As you well
know from deposing this witness
co-workers, the meeting did not, as
your question improperly implies,
occur in April but rather in
March.”

But if those are the reasons,
there is no sensible reason to ever
make a speaking objection. You
want to rattle the other side? Go
into professional wrestling, you're
in the wrong profession. We
concede that you can get some
momentary self-satisfaction from
shaking up an opponent (especially
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when the other SOB started it); we
can even envision the rare case
when you can successfully bully an
opposing lawyer into taking an
incomplete or ineffective
deposition. But such gains are rare
and ephemeral. You will be called
on such conduct someday, and you
have no hope of convincing a
judge that your conduct is
permissible. Don't do it.

You want to impress your
client? Don't do it with improper
objections. Impress her by
winning the case, not the moment.

Ah, but you say, the third
reason is legitimate. If you don't
make the objection, the witness
may say the wrong thing. You can
get away with a speaking objection
and save the day. So it's okay,
right? No, it's wrong. But more
important, it is unnecessary. The
effective coach will find a
legitimate way to coach without
committing afoul.

You Don’t Need Speaking
Objections To Be Effective

Speaking  objections  are
unnecessary if a witness has been
properly prepared. Typicaly, a
lawyer feels compelled to make a
speaking objection where the
witness has aready testified to a
key matter and the examiner is
attempting, through  continued
picking, to get a different answer.
Or the examiner might try to trick
the witness into accepting a false
premise that is contrary to a
previous answer or previous
testimony from other witnesses.

For example, the key issue in your
case is when senior executives of
your client became aware of a
critica  document. Some
deponents have said March; some
have said April; some have said
they don't recall. For your
purposes, the earlier the better.
Earlier in the deposition, your
witness has said “lI saw the
memorandum sometime in the
March-April time frame.” Your
opponent, sneaky devil that she s,
later asks “Let’'s return to that
memo. When you first saw it in
April, what was your reaction?”’

You are not a potted plant.
Y ou pounce with “Objection! The
witness has aready told you that
he first saw the memo sometime in
March or April. Your question is
totally mideading by assuming
that he actually did not see the
memo until April, contrary to his
prior testimony. This is a blatant
attempt to trick the witness; |
caution you to stop these
outrageous tactics.”

Not surprisingly, your witness
is likely, when he finaly answers
the question, to recal that he first
saw the memo as early as March.

But you have made a
speaking objection. And if you are
taken to task on it, you will lose;
you will be sanctioned. A number
of district courts have specific
loca rules which prohibit any
suggestive or speaking objections.
See, e.g., SD. Ind. LR30.1(d); N.D.
Ohio LR30.1(4). And we are
aware of no court ever confronted
with a speaking objection that
condoned it.
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But did you need to make a
speaking objection? Probably not.
First of al, if you had properly
prepared your witness, he knows
how important this issue is; you
don’t need to be over-protective of
a properly prepared witness. The
speaking objection might have
made you feel good, but if you had
done your job, it was unnecessary.
The witness on his own would see
the trap in the question and would
reaffirm  his earlier, correct
testimony. And even if you do not
have sufficient confidence in your
witness or your ability to prepare
him, there is still an affirmative
step you can take which does not
go over the limit.

The catcher does not walk out
to the mound before every pitch to
tell the pitcher what to throw.
They have prearranged signals.
There is no reason why you cannot
have prearranged signals with your
witness to warn of potential traps
in aquestion. 'Y our witness should
be told that anytime you say
“Objection. Asked and answered”
the witness should search her
memory to recall what she has
already said on the same subject.
Your objection should serve as a
reminder that the subject matter
has already been covered, and the
witness should be careful to repeat
her prior truthful testimony.
“Objection, foundation” should be
a warning signal to the witness to
carefully listen to the question and
make sure that the factual predicate
is not misleading. Often, that
gentle nudge will remind the
witness that the facts are different
than stated in the question, and the
witness can say so before
providing an answer. But where
the witness and the lawyer are not
in tune, and the witness does not
understand why the lawyer thinks
there is something wrong with the
question, the witness can
nevertheless be prepared to save
the day by prefacing an answer,
after hearing that objection, with a
phrase such as “Well, assuming
that you have stated the facts
correctly, | guess my answer is. . .

It is improper for you, before
or during a deposition, to suggest
an answer to the witness that is not
within the witness's knowledge. It
would be improper during
preparation to tell a witness who

recalls that the light was green to
say that the light wasred. It would
be equally improper, by way of a
speaking objection, to suggest to
the witness during a deposition that
he should say the light was red.
And it would be improper to have
aprearranged signal that the words
“Objection, foundation.” should be
interpreted as a signal to blurt out
“The light was red.” The rap on
speaking objections is that they
suggest an actual answer. But
there is nothing improper about an
objection that suggests caution.

Can You Confer With Your
Witness? It Depends

The trouble with signals, of
course, is that they are sometimes
missed. If the catcher realy wants
the curve, the safest way to be sure
the pitcher knows that is to walk
out to him and say so. But
catchers and pitchers use signals
because, while there is no formal
rule about the number of times
they can confer on the mound, the
umpires would not tolerate too
many. The same is true at
depositions.  And the location of
the district court which governs
your deposition will make an
enormous difference as to whether
and to what extent you may confer.

It is always proper to have a
conference to explore whether the
answer to a question might invade
a privilege; if it were not so, the
privilege would be lost once the
answer was given. But after that
basic rule, there is huge variance
among the district courts as to
when you and your client may
confer. In the Southern District of
Indiana, for example, an attorney
may not initiate a conference while
a question is pending (except, of
course, to determine whether or
not a privilege should be asserted).
SD. Ind. LR30.1(c). By the very
specificity of that limitation, it
appears there is no prohibition
against the client initiating the
conference or against conferences
when a question is not pending.
Other districts draw the line more
snugly. In the Southern and
Eastern Districts of New York, an
attorney  cannot  initiate a
conference at any time during the
taking of a deposition, whether or
not a question ispending. SD.N.Y.
LR30.6. Presumably, then,
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conferences initiated by the client
are aways permitted in New Y ork.
But in the Northern District of
Ohio, there can be no conference
once a question is pending, no
matter who initiates it. N.D. Ohio
LR30.1(6). And in Alabama, no
conference is permitted at any time
during the deposition except at

normal  breaks. M.D. Ala
Guidelines for the Conduct of
Discovery, |IG. So it is

permissible, in Alabama, Indiana,
Ohio and New York to talk to your
client during breaks. But not in
North Carolina. There, the local
rule prohibits any conference
(other, again, than to ascertain a
privilege) at any time while the
deposition proceeding isin session.

M.D.N.C. LR26.1.
A date away in South
Carolina, the same absolute

prohibition against conferences is
imposed. D.SC. LR30.04(E). But
wait. The South Carolina local
rule gives attorneys taking
depositions the option of providing
copies of documents to be shown
to witnesses either before the
deposition begins or
contemporaneously  with  the
showing of each document to the
witness.  Most lawyers would
choose the latter, of course, to
deprive their adversaries of the
opportunity for aroad map into the
interrogation. But  under
LR30.04(H), if the documents are
not provided at least two business
days in advance, then the witness
and the witness counsel are
permitted a reasonable amount of
time to confer and discuss the
documents before the deponent
answers any questions about them.

Many districts have no loca
rule specificaly addressing the
subject of conferences. For
example, in the Northern District
of lllinais, a rule was proposed but
never adopted. Individual district
judges, therefore, are l€eft to follow
their own judgment, on a case-by-
case basis.

In some districts, not only are
conferences forbidden, but lawyers
who engage in conferences may
find that they have waived the
attorney-client privilege. See Hall
v. Clifton Precision, 150 F.R.D.
525 (E.D. Pa. 1993). Other courts
have questioned whether
prohibitions against conferences, at
least during bresks and recesses,

may be an unconstitutional
infringement on the right to
counsel. See Odone v. Croda Int’l
PLC, 170 F.RD. 66 (D.D.C.
1997).

Take Advantage Of The Latitude
The Rules Give You To Coach

From al of this, we tell you
what you must already know: The
rules differ from jurisdiction to
jurisdiction, and courts disagree on
what is acceptable — or even
congtitutional. But your job is to
make sure that you know the rules
applicable to your deposition and
do as much as you can to coach
and prepare your  witness
consonant with those rules. You
can make objections designed to
help your witness; you can at times
confer. You can coach. Thereis

nothing wrong with  good
coaching. Just do it right,
observing the rules. And
remember — the better job of

coaching you have done in
advance of the deposition, the
more likely you will be able to sit
quietly in the coach’s box as you
watch your player perform.
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Expert Reports
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By Jerold S. Solovy
and Robert L. Byman

“There are, of course, three

types of witnesses: liars, damned
liars, and experts.” Gladstone

articulated this more than a century
ago, but he was certainly not the
first to think it and probably not
the first to say it. Gladstone
uttered not cynicism, but timeless
fact. Most witnesses “lie” a little,
not because they are liars, but
because they are innocently
unaware that they have imperfect
or impaired memories or because
they suffer from unwitting bias.
Some damned witnesses lie on
purpose, for al sorts of base
reasons. |If all witnesses spoke the
truth, we would have no need for
trials. We conduct trials to find the
truth, precisely because we cannot
rely on witnesses to tell it. The
witness for the plaintiff says the
light was red; the witness for the
defendant says the light was green.
Of such stuff aretrials made.

Isn’t It Amazing That
Experts Never Agree?

And then there are experts.
Lay witnesses can be excused for
their imperfect recollections. They
are limited by their mere human
abilities. They have human biases.
But experts ought to be expert.
They should be skilled and trained
to dispassionately apply the facts
to their expertise and arrive at the
one and only correct conclusion.
A genuine expert should apply her
expertise  with  mathematical
precision so that fact plus expertise
equal truth. Yet plaintiff’s doctor,
having thoroughly reviewed the

medical charts, concludes with
absolute certainty that the plaintiff
suffers from epileptic  attacks
brought on by the repetitive
flashing of her computer screen;
while the defendant’'s expert,
equaly credentialed and
experienced, concludes from the
same medical records that the
plaintiff did not suffer an epileptic
attack at all and that the type of
attack described by the plaintiff’'s
expert could not be brought on by
exposure to computer screen
images.

If the court has done its
assigned job, the jury will only be
exposed to the battle of experts
when the expert testimony is
beyond the grasp of the ordinary
person; otherwise, there should be
no need for expert testimony. So
by definition, when the jury is
treated to expert testimony, it is
because they cannot be expected to
understand it. They will merely
understand that the plaintiff has
paid $400 an hour to a guy with
impressive academic degrees who
has devoted 20 years studying and
writing about the subject and says,
in his expert opinion, that the
plaintiff wins;, and the defendant
has paid some other guy with a
similar pedigree $400 an hour to
take the same facts and expertise to
arive a the exact opposite
conclusion — plaintiff loses. For
every expert, there is a counter-
expert. How does the jury decide?
Let's face it — more often than
not, they decide the case by
deciding which expert makes the
better impression.

-
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You will often win the battle,
therefore, by the mere selection of
the right expert. But what skills do
you bring the fray beyond being a
good recruiter of personnel? Can
lawyering make a difference to
reduce the efficacy of the other
side’'s expert? You bet. You can
affect the process most by an
effective cross that exposes
problems, inconsistencies, biases,
and past errors. And you prepare
for that cross with careful
discovery. So discovery is critical.
But you may not be entitled to as
much discovery as you would like.

Rule 26 Generally Requires
Detailed Expert Reports

Until the 1993 Amendments
to the Federal Rules, expert
discovery was haphazard.
Typicaly, a party would have to
serve an interrogatory to elicit the
identity and opinions of the experts
and then seek leave of Court to
take a deposition to flesh out those
opinions. “The information
disclosed under the former rule in
answering interrogatories about the
‘substance’ of expert testimony
was frequently so sketchy and
vague that it rarely dispensed with
the need to depose the expert and
often was even of little help in
preparing for a deposition of the
witness” F. R. Civ. P. 26,
Advisory Committee Notes.

So Rule 26(8)(2)(B) was
added to insure that a detailed
report would be provided by the
expert as a meaningful roadmap,
while 26(b)(4)(A) provided for

expert depositions without petition
to the Court. And to make sure
that the expert disclosures were
complete and sufficient, the
Amendments added a self-
executing sanction for failure to
comply — under Rule 37(c)(1), a
party who “without substantia
justification fails to submit an
expert report shall not, unless such
failure is harmless, be permitted”
to use that evidence at trial; thereis
no requirement that the opposing
party file a motion to obtain this
relief, so there is no safe harbor for
noncompliance.

You are entitled to a detailed
report with “a complete statement
of all opinions to be expressed and
the basis and reasons therefore,” an
identification of al of the data
considered, the exhibits to be used,
the qualifications of the witness,
and a list of the witness
publications and previous
testimony. You can use that report
to pick the expert apart. And if
you do not get that report, you can
confidently assume you will not
need to deal with any expert
testimony. Well, not exactly.

The drafters of the 1993
Amendments could have, but did
not, apply the report rule to all
experts. All experts who might
give testimony under Rule 702
must be disclosed, but not all
disclosed experts must provide
reports. The report requirement is
limited to witnesses who are
“retained or specialy employed to
provide expert testimony” or
employees of a party “whose
duties . . . regularly involve giving
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expert testimony.” By the plain
language of the rule, the report
requirement only applies to
specially retained experts. It does
not apply to employees who do not
regularly give expert testimony.

Dealing With A Little Bias May
Be Better Than A Detailed Report

Of course, each side wants to
find an expert whose credentials,
demeanor, and seeming objectivity
will help it win the inevitable
credibility battle between the
experts. Each side wants an expert
who is not subject to claims of
bias. But you may be willing to
trade a little bias for the
advantages you might obtain by
using an in-house  expert.
Economics alone may drive the
decision.  With many outside
experts charging hundreds of
dollars an hour, the costs can
become enormous. There may
even be times when credibility is
enhanced by going in-house.
Where the allegations of the
complaint go to the very core of
the client’s business, it may send
the wrong message to the jury to
have to rely on outside expertise
that should be found in-house. But
perhaps most significant, the
selection of an employee expert
may gain the significant tactical
advantage of avoiding the
requirement to give up a detailed
roadmap of the expert testimony.
In fact, selecting an employee
expert may result in there being no
pretrial discovery at all.

A careless litigator will serve
interrogatories  requesting  the
identity of all fact witnesses; he
will depose each of them. He will
rely on Rule 26 for the production
of expert reports and will provide
in the pretrial order for the
depositions of experts after
exchange of reports. And then he
will be surprised, 90 days prior to
trial but after the discovery cutoff,
when he receives notice pursuant
to Rule 26(a)(2)(C) that his
opponent proposes to offer expert
testimony under Rule 702 from
witnesses who are exempted from
the Rule 26(a)(2)(B) report
requirement. No report. Too late
to take a deposition. Oops.

But the courts may offer some
protection to the lame and
incautious. Despite the seemingly

clear language of the Rule, we
have not found a reported case in
which a court has held that an
expert witness need not submit a
Rule 26 report merely because he
is an employee of a party. To the
contrary, in Minnesota Mining &
Mfg. Co. v. Sgntech USA, Ltd,,
177 F.R.D. 459 (D. Minn. 1998),
3M argued that its employee
experts would “testify based on
their experience and knowledge
gained through their regular
employment at 3M” and that no
reports were necessary. Rule 26
say's no report unless the witnessis

specidly  retained —  these
witnesses were long standing

employees and were not “retained”
to give testimony. Their duties did
not regularly include giving expert
testimony; they had never testified
before.  But the Court found
otherwise. Since these employees
do not regularly give expert
testimony, the 3M court reasoned,
they must be deemed to have been
specially retained. Huh? If that
seems a hit tortured to you, it does
to us too. But what do we know?
Day v. Consolidated Rail Corp.,
1996 WL 257654 (S.D.N.Y. 1996)
came to the same result. And
though we are tempted to critique
the logic of these cases, we haven't
found any reported decisions that
do so.

We suspect that the reason
lies in an important caveat to Rule
26, which notes that the reporting
requirements and exceptions apply
“except as otherwise stipulated or
directed by the Court.” The simple
truth is that courts are not
interested in the tactical stratagems
of parties who want to avoid filing
a report. Courts are concerned
about the overall cost of litigation,
but not necessarily about the cost
to your client. And courts would
rather see full, complete discovery
before trial because it makes the
trial more efficient. You cannot
expect a court that has the power to
modify a rule to interpret it in a
way that will make the judge's
own life more difficult.

Hybrid Witnesses Do Not
Need To Report

But it is fairly clear that
certain experts need not file
reports.  Witnesses who express
opinions related to their actua
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observation of factua matters
related to the case are not pure
experts nor are they simply fact
witnesses. Rather, they are hybrid
witnesses who offer the trier of
fact a mixture of factua
observation and opinion derived
from that observation. And the
courts are uniform in deciding that
such hybrid witnesses are not
subject to the report requirement of
26(a)(2)(B). The quintessential
example of a hybrid witness for
whom a report is not needed is the
treating physician, but the rule
applies to al areas of expertise.
See Riddick v. Washington
Hospital Center, 183 F.R.D. 327
(D.D.C. 1998); Sprague v. Liberty
Mutual Insurance Co., 177 F.R.D.
78 (D.N.H. 1998). The treating
physician may have expert
opinions relating to cause and
effect, but since he formed those
opinions in the context of his
factual observation of the plaintiff,
he is excepted from the report
requirement.  Unless you have
covered the hybrid witness's
opinions through interrogatories
and deposition, you may hear those
opinions for thefirst time at trial.

Make Sure You Get The Fullest
Discovery You Are Allowed

The simple fact is that thereis
very little case law interpreting the
report requirement of Rule 26 and
no Court of Appea has addressed
the scope of the exceptions. Until
there is more judicial guidance
there is room for interpretation.
The few reported cases suggest
that it would be a mistake to rely
simply on the employment status
of its expert to decide whether a
report must be made. Rather, you
should look to the substantive
nature of the proposed testimony.
“[1t is a mistake to focus solely on
the status of the expert, instead of
the nature of the testimony which
will be offered at trial.” Sullivan v.
Glock, 175 F.R.D. 497, 500 (D.
Md. 1997). The 3M and Day cases
show that the status of the expert
as an employee does not obviate
the need for a report (at least in
those courts). But Riddick and
Srague make clear that the fact
that the proffered expert is not an
employee does not necessarily
mean that areport isrequired. The
real issue is the substance of the

testimony. Is it pure expert
testimony, in which the witness
comes to the engagement with no
prior knowledge of the events
related to the lawsuit? If so, sheis
a pure expert and probably should
prepare areport. Or is the witness
someone who was involved in the
factual events who formed
opinions as a result of that
process? If so, the witness is a
hybrid expert; he may be subject to
deposition but a report is probably
not needed.

If you hope to neutralize your
opponent’s expert, you want the
most compl ete discovery available.
If you want to frustrate your
opponent’s attack on your expert,
you want deny her a blueprint of
your expert's views. Be dert to
situations where a complete report
is not required.
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The number is obscene
expressed in Lira much less
dollars. You have paid sums in
seven figures to a horde of
accounting experts at $500 per
hour to pour over the complex and
detailed financial information that
supports their opinions. It is
expensive, but necessary work.
And having shelled out these sums,
you are neither surprised nor
fiscally concerned that the former
controller of your client, now
retired and living in Europe, wants
to be compensated to bring herself
up to speed on the same documents
to prepare for the deposition
testimony you need to support the
expert report and prove your case
at trial.

A Witness Wants $400 an Hour
And You Say Yes; Think Again

Sheis retired, but she did not
fall off aradish truck. She knows
that it will be more efficient for her
to come back to the US rather than
force you to travel to Europe for
her deposition. She knows you
don't want to wade through Letters
Rogatory. And she knows that her
testimony is worthlessto you if she
does not first refresh her memory
with a time-consuming review of
the documents, a review you
cannot expect her to make unless
she volunteers the time.  She
knows the going rate for the time
of professionals of her seniority.
So she asks for $400 an hour plus
expenses. Measured against the
rates charged by your retained
experts, factoring in the value of

DISCOVERY

Witness Compensation

By Jerold S. Solovy
and Robert L. Byman

her full cooperation, her terms are
so reasonable you give it not a
second thought.  Think again.
Paying a witness to cooperate and
make vyour life easier makes
perfect sense. But it may aso
subject you to persona sanction.
Can a witness require that she be
paid for her cooperation? The
answer is an unqualified “no.” But
you want meaningful cooperation.
Can you, even though she can’t
make you do it, voluntarily give
compensation? The answer is a
resounding “uh, maybe.”

In 1961, the government
began criminal and civil antitrust
actions against General Motors
charging monopolization of the
diesel locomotive industry.
Harold Hamilton, who retired in
1955 as the manager of that
business, became a critical witness
for GM. Hamilton “came out of
his retirement and . . . devoted
substantially all of his time and
effort in assisting GM officials and
its counsel . . . .” Hamilton v.
General Motors Corp., 490 F.2d
223, 225 (7th Cir. 1973).
Hamilton was compensated for out
of pocket expenses, but when his
widow learned he had not been
paid for his time, she sued for
reasonable compensation.  The
cout found that Hamilton's
services were vauable to GM.
The court found that it might be
unfair that a non-expert witness
such as Hamilton was asked to
spend so much time without
compensation. Unfair perhaps, but
that's the way it is. The cases are
legion that a citizen has an

-
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absolute duty “to testify . . . for the
compensation alowed by law,”
and thus “a bargain to pay . . . a
further sum for his attendance as a
witness is invalid both on grounds
of public policy and for lack of
consideration.” Id. at 228.

Witnesses Cannot Demand, But
You Can Pay Voluntarily

Hamilton  addressed an
attempt by the witness to require
compensation; he could not,
because no such agreement can be
enforced. But does that mean you
cannot voluntarily make such
arrangements?  Nope.  When
Goldstein sued Exxon for age
discrimination and  wrongful
discharge, his former supervisor,
Dr. Effron — now retired —
became the critical witness. After
two full days of deposition
testimony, Dr. Effron requested
compensation for the demands on
his time before submitting to a
third day. Exxon readily agreed
and gave him a *“consulting”
agreement, which spelled out that
the agreed upon compensation was
in no way conditioned upon the
outcome of his testimony. But
Goldstein cried foul, claiming that
the agreement was unenforceable
and that Exxon should be barred
from using Effron as a witness
because the payment contaminated
his testimony. The court held that
the compensation agreement was
indeed unenforcesble. Goldsteinv.
Exxon Research & Eng. Co., 1997
WL 580599 (D.N.J. 1997). But
Goldstein’s victory was pyrrhic —

the agreement might have been
unenforceable, but it was not
improper. Goldstein’s remedy was
limited to a ruling that the
compensation agreement could be
introduced in evidence to impeach
Effron.

Most courts appear to draw
the same distinction. A witness
cannot require compensation but a
court will not bar a voluntary
agreement to compensate.  See,
e.g., Baker v. Taco Bell Corp., 163
F.R.D. 348 (D. Colo. 1995). Well,
usualy. In Fisher v. Ford Motor
Co., 178 F.R.D. 195 (N.D. Ohio
1998), Ford was perfectly willing
to pay compensation to three
testifying physicians for their
preparation and deposition time;
the doctors, however demanded
rates ranging from $450 to $1200
per hour, so Ford filed a motion
asking to court to order a more
reasonable rate of $250. Pigs get
fed, hogs get slaughtered. The
court ordered the doctors to appear
for the statutory $40 subpoena fee.
Likewise, in Hadett v. Texas
Industries, Inc., 1999 U.S. Dist.
LEXI1S 9358 (N.D. Tex. 1999), the
doctor-witness advised that he
would be happy to testify — for
$10,000 a day. The court noted
that it is common practice in Texas
to compensate non-party doctors
for deposition time. But the court
gave the doctor his choice of a
reasonable rate or a measy
subpoena fee. In fairness, we
don’'t know whether these doctors
were greedy or merely trying to
discourage the parties from taking
them away from their patients. But
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it must have looked like greed to
the court, and courts do not tend to
reward avarice.

But wait. You cannot assume
that you can agree to compensation
until you have carefully checked
the ethica rules of your
jurisdiction. In Wisconsin,
“inducements to witnesses that
exceed their actual out-of-pocket
losses would support findings of
[ethical] violations.” Sate Bar of
Wisconsin,  Wisconsin  Ethics
Opinions E-88-9 (1990). In
Wisconsin, and in similarly
inclined jurisdictions, you could
reimburse your controller for her
travel expenses from Europe, but
you could not pay any further
compensation beyond the $40
statutory subpoenafee.

But other jurisdictions are
more liberal. The modern, and
apparently the prevailing trend, is
that it is permissible to compensate
a non-expert witness for expenses
and the reasonable value of time
expended in the preparation and
attendance at a deposition or trial,
so long as the payment is not made
for the substance of the witness
testimony or as an inducement “to

tell the truth” ABA Sanding
Committee on  Ethics and
Professional Responsihility,

Formal Opinion 96-402 (8/2/96).
The Philadelphia Bar Association
Professional Guidance Committee
has ruled that “the most that can be

paid to fact witnesses . . . is the
witness  reasonable  expenses

incurred in attending the . .
proceeding, such as parking and
travel expenses, as wel as
reasonable compensation for his
time, i.e., lost wages occasioned by
the attendance.” Philadelphia Bar
Association Professional Guidance
Committee Opinion 94-27
(December 1994).

What constitutes reasonable
compensation for lost time?
Reimbursing a salaried worker
who is docked for missing time is
an easy case. But what of our
retired controller? She is retired;
her time is free. Can you pay her
for lost time when she lost no
actual income? Probably. In
Goldstein, supra, Dr. Effron was
retired; the court was not offended
by the consulting agreement which
contemplating payments at roughly
his pre-retirement salary. But let’s
mix it up a bit. Your controller

made $80,000 her last year prior to
retirement. At that salary, her
hourly rate was $40-50. Yet she
knows you are paying anyone with
aB.S. in accounting $400 an hour
and up. That's what she wants to
“cooperate.” Can you pay her ten
times what she used to make?
Maybe; maybe not.

Payment For Lost Time
Must Be Reasonable

There are no hard and fast
standards. But if the court feels
that the compensation has crossed
the line between reasonable
compensation  and  improper
inducement, it will find an ethical
violation and exclude the
improperly induced testimony. In
Golden Door Jewelry Creations,
Inc. V. Lloyds Underwrighters, 865
F.Supp 1516 (S.D. Fla. 1994),
Lloyds paid more than $600,000 to
two individuals in the wake of a
$9,000,000 theft, in part as a
reward for information that helped
to solve the crime, and in part to
obtain the individuals' cooperation
for testimony. Golden Door did
not object to the reward payments,
but it asked the court to find that
the witnhess payments were in
violation of 18 U.S.C. § 201,
which forbids payments to affect a
witness testimony. The court
declined to find a criminal
violation, because it did not find
any indication that the witness
payments had resulted in fase
testimony, a necessary element
under § 201. But it did find that
the magnitude of the payments was
just too great to be reasonable and
was therefore a violation of Florida
ethics rules, which prohibit
payment of “money or other
rewards to witnesses in return for
their testimony, be it truthful or
not, because it violates the
integrity of the justice system . . .
S 1d. a 1526. The appropriate
sanction, the Golden Door court
found, was exclusion of the tainted
testimony. Lloyds had paid
$600,000 for an empty witness
chair.

Paid Testimony May Lead To
Disciplinary Sanction

But when you offer payments
to witness, you don't merely risk
having the testimony excluded;
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you put your personal neck on the
line. Look — you know it is
wrong to pay a witness to commit
perjury. But make no mistake. It
is equally wrong to pay a witness
to tell the truth. And if you pay,
you may pay with your license.
Consider Inre Kien, 69 1l. 2d 355,
361-62, 372 N.E2d 376, 379
(2977). Defense  counsel
interviewed the arresting officer
prior to asuppression hearing. The
officer said the truth was that he
had found the weapon under the
car seat rather than in plain view;
but, said the cop, “You got to pay
for the truth.” The lawyer paid.
Boy, did he. He paid the officer
$50. He paid the State by the
suspension of his license for 18
months.  The Illinois Supreme
Court was unequivoca: “we will
not tolerate payments of any sum
of money by an attorney to
witnesses to secure or
influence testimony, whether it be
for the purpose of securing truthful
testimony or otherwise.”

Improper compensation may
not always be measured simply in
dollars. In Sate of New York v.
Solvent Chemical Co., 166 F.R.D.
284 (W.D.N.Y. 1996), Solvent
paid an important witness, Mr.
Beu, $100 an hour for his time and
reimbursed his travel expenses.
No problem. But the court did
have trouble with the side
agreement under which Solvent
settled other litigation involving
Beu and indemnified him against
third-party claims.  The court
ordered production of the
consulting agreement so that it
could be used for impeachment.

Try To Avoid Paying
Compensation For Testimony

The simple fact is that you
should avoid providing
compensation beyond mileage and
subpoena fees to fact witnesses if
at al possible. If you pay more
than the statutory minimum, your
witness will be subject to
impeachment at best; at worst, the
testimony will be excluded and
you will be sanctioned. Many
witnesses will ask for
compensation, but fewer will
actually require it. Once they
understand the practical, legal and
ethical problems with
compensation, many witnesses will

simply withdraw the request. Most
witnesses, even if they approach
their testimony with reluctance,
will want to do their best. The
very reason that your controller
can legitimately ask  for
compensation — that she is a
professional — will make her act
professionally  even  without
compensation. When you must,
provide compensation. But try to
limit it to genuine out of pocket
expenditure or loss; and where you
pay for lost time, be sure that the
rate of compensation is rational
and reasonable. To be on the safe
side, you may even wish to alert
opposing counsel in advance or
seek guidance from the court.
Adhering to ethical rules is always
your duty as a lawyer; but
following these rules is not merely
the right thing to do, it is the best
way to help you present and win
your case. Just be sure that if you
must pay for testimony, it isaprice
you can afford.
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It was neither a comet nor a
dramatic climactic change that
killed off the dinosaurs. They
perished because they could not
adapt to the digital age.

If we could tel you
everything you need to know about
digita discovery in this single
page, we would be far smarter than
we are — smart enough to charge
you thousands to impart such vital
yet concise information. But you
get what you pay for, and we have
neither the intellect nor the space
to fully cover such a broad and
important topic in a single column.
The best we can do is serve up
some fast food for thought.

The most important thing you
need to remember about digita
discovery is that you need to
rethink everything. In the dark
ages (when we started practicing),
document production was pretty
much a oneway act of paper
terrorism. Oh, your evil opponent
could compose discovery requests
with stunning ease yet crushing
breadth on her mag card machine
(ask your grandparents); so with
small cost she could seemingly
impose great burdens upon you.
But you could easily trump her
ploy by assembling file cabinet
after file cabinet, box after box of
documents, which you would put
in a musty, windowless, basement
room near the furnace, and invite
her to wade through millions of
pieces of paper. You would bury
her in paper and expense.

The Digital Age Changes The
Way We Conduct Discovery

DISCOVERY

Digital Discovery
By Jerold S. Solovy
and Robert L. Byman
L.
al
&
The digita age changes same digital age makes it your job
everything. In the old days, the to find and deliver those
responsive  documents  were embarrassing weapons to your

physical pieces mostly of paper,
kept in a finite number of
locations. In those good old days,
you would go to a few key
employees and say “Here are the
document requests. Search your
files and give me anything
responsive.” That won't do today.
You can’t limit the search to afew,
because in the digitd age,
information is shared by the many.
With a keystroke, information is
routinely shared by ten, or a
hundred, or a thousand coworkers.
And even if you could identify a
finite number of people to ask,
mere business executives cannot
be asked to search their computer
files, because they likely do not
know how to. The documents
reside in nooks and crannies of
their computers and in network
archives. In order to legitimately
comply with  most modern
discovery requests, it is necessary
to involve an MIS Manager so that
you have an understanding of how
data is kept, maintained, archived,
and retrieved.

Okay, so maybe it's a bit
more complicated, but you can still
bury your hapless opponent in the
data, right? Waell, no. In the
digital age you can't just dump the
data; you have to actually help the
other side decipher and useit. And
here's the real rub, the double
whammy — the digital age makes
it more likely than ever that your
client's employees have created
smoking gun documents. And that

enemy.
Digital Oops

E-mail has become
ubiquitous. Itisfast,itiseasy,itis
informal, it is efficient. E-mail
sings the sren song “be
spontaneous, be yourself, be funny,
be blunt.” But be-ware. E-mail
has eliminated the need to gather
around the water cooler. Heard a
good joke? Put it in an e-mail and
send it to everyone you know, who
in turn will send it to everyone
they know. But a joke that you
could share with afew buddies that
was merely in bad taste, when
exchanged via e-mail, can have
cataclysmic results. Ask Chevron
Corp., which paid more than
$2million to four female
employees to settle their claim of
sexual harassment when an e-mail
zapped through the company’s
system with the title “25 Reasons
Beer is Better than Women.”

Andersen Consulting fields an
army of brilliant people who are
experts at everything.  Except
maybe horse sense. They should
have hired a document retention
consultant for themselves. When
Andersen was sued for
$100 million for breach of contract
and fraud in connection with
Andersen's contract to develop
new computer systems, the key
evidence was Andersen’s own
internal e-mail messages
suggesting that its expertise was

not up to the task. And if anyone
should know better, wouldn't it be
the admitted computer geek who
became the world's  richest
human? Y et the recent findings of
fact which may be the undoing of
Microsoft were based in no small
measure on incriminating e-mail
messages sent by and to Bill Gates.

Unlike an ephemeral water
cooler chat, digital dirty laundry
may be as hard to get rid of as a
Florida timeshare condo. “Delete’
does not mean “delete” In
English, “delete’” means “erase,

obliterate, remove, etc.” But in
computer, “delete” means
“available to write over.” When

you enter data on a computer, the
computer assigns some segment of
its hard drive to store the ones and
zeros that represent that data. And
that data stays right there until you
write something over it in the same
space. When you hit the delete
key on your computer, you merely
adlow that data to be overwritten,
nothing more. Even if you enter
new data immediately after
“deleting” old data, the computer
may or may not assign the new
information to the specific location
you have “deleted.” And evenif it
has, if the new data size is smaller
than the old, some of that file will
still exist.

If The Client Saves Everything It
May Save Smoking Guns; If It
Destroys Everything, It Will Be

Charged With Spoliation

Some companies and lawyers
are starting to get wise to these
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potential  problems and have
implemented programs  that
actualy do erase old files so
quickly that it is no longer
appropriate to call them “old.” But
the flip side of that solution is
obvious — where destruction of
files appearsto be driven by fear of
litigation rather than legitimate
storage or business considerations,
the specter of spoliation and
adverse inferences looms large.
Check out Gates Rubber Co. v.
Bando Chemical Industries Ltd.,
167 F.R.D. 90 (D. Colo. 1996),
where the litigants were consumed
in a three and one-half year battle
over digital spoliation issues,
during which not a single byte of
discovery was conducted on the
merits.

When a company institutes an
automatic document destruction
program, the risk of spoliation is
enormous. |In days of yore, when
your client advised you that a
complaint had been served against
it, your first thought was to
schedule a meeting, in the next
week or two, to discuss the facts
and frame an answer and possible
counterclaim. But now your first
thought had better be “Quick,
connect me to the MIS Manager!”
If you let a week or two go by, a
week or two worth of email
messages will be deleted routinely
from the sysem. And your
opponent will routinely argue that
there has been spoliation.

And if you are the plaintiff,
and fear that good documents may
be about to hit a digital trash bin,
you should not rely on your
adversary’'s good faith or good
judgment. You should send a
letter  with the complaint
instructing the defendant to
preserve al electronic files, and
you may even wish to obtain an ex
parte or emergency order from the
court to insure the maintenance of
those files.

The Digital AgeHasHuge
Implications For The
Discovery of Drafts

The Parol Evidence Rule
notwithstanding, drafts are often an
important window into the mind of
the writer. We lawyers are
insatiably interested in drafts for
that very reason. In the paper age,
the retention of drafts was a

storage issue — when the folder
got too thick, the drafts were
tossed. The digital age changes
everything. Drafts are easier to
create, so there likely are more of
them; drafts are easy to share with
co-workers, so there are probably
more drafts with each person’s
input; drafts are easy to save;
conversely, they are also easy to
overwrite. In the digital age, you
can store tens of thousands of
pages on a single ZIP disk. You
can assign new file extensions to
each succeeding draft and save for
al eternity each individua
iteration of a document. Indeed,
some network systems even force
users to save each new version as a
new file. So the anal compulsive
can easily and will gleefully save
every single draft. But other
drafters (especialy those who have
been through litigation) will never
retain a draft. They will routinely
overwrite (or so they think — see
supra) the earlier work so that only
the current version exists.

This is all fairly obvious, but
there is an additiona wrinkle built
into some word processing
systems. You have asked for al
drafts of the Agreement which is
the subject of the lawsuit; your
opponent produces the Agreement
and five drafts, each bearing a
different date.  Your opponent
certifies that these are dl of the
drafts that ever existed.  Full
production, right? Maybe. The
answer depends on what word
processing software was used to
create the documents. There may
be gold to be mined in the
electronic files of those drafts.

You are familiar with — and
grateful for — the “undo” icon.
Most word processing software
alows you with a mouse click to
restore whatever it is that you just
did that you decided you should
not have done, with buffers that
save ten or so previous “undos’
while you are working on the
document. In some systems, when
you save the file, the buffer is
erased. But in others, like
WordPerfect 6.1, you save the
undos along with the document.

Try this simple test.
Compose a letter (in WordPerfect
6.1) “Dear Madam: | know |
should not have been driving after
having six martinis, but the
accident is your fault because you
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should not have entered the
intersection after the light was
yellow. Sincerely,...” Now think
better of it, highlight the words “I
know . . . but” and delete them;
change the small “t” to a capital.
Print the final letter, save the file
as “Snottyletterwpd” and shut
down your computer. Later, after
opposing counsel has demanded
the electronic file for your letter,
boot up, and open the document.
Now, click on “undo” twice. Uh-
oh. Six martinis. Snottyletter.wpd
just became Smokinggun.wpd.
Think about asking for electronic
files of word processed documents
in your next document request.

Discovery of electronic files
may be even more critical for
spreadsheets. First, the electronic
file will help you understand the
spreadsheet by showing you the
formulas for the data entry.
Second, and more important,
having the information in
electronic form will alow you to
manipulate the data to make your
own point. Suppose you are given
a had copy printout of a
Spreadsheet organized in
alphabetical sequence by customer
that consists of hundreds of pages
of sales data, breaking out the
items purchased, the amount of the
sale, the date of the order, the date
of shipment, the date that
payments were made and so forth.
The only way your adversary ever
used the spreadsheet was in the
exact hard copy form produced.
But in your lawsuit, you only care
about #10 widgets, not any of the
other purchases recorded. The
spreadsheet is 300 hundred pages
with 100 sales per page, but you
only give a hoot about roughly 200
entries, buried in the universe
With the hard copy, you can have
an accountant, at a mere $400 an
hour, spend a week to dig out the
data you care about. Or you can
demand the electronic file, and
with a keystroke, reorder the data
by product, creating the concise
trial exhibit you need from your
adversary’s own data in about 5
minutes.

In the Digital Age, “ Produce”
May Mean “ Create”

Knowing how helpful it will
be to you to have the electronic
file, your opponent may resist.

But, to paraphrase the Borg,
“Resistance may be futile” If
there is any single event of the
digital age that comes as the most
critical shock to the dinosaur, it is
that the requirement to “produce”
documents in Rule 34 may no
longer be limited to the production
of things aready in existence.
“Produce’ may now mean
“create.” Thisis not atotaly new
thought. Nearly 20 years ago, in
National Union Electric Corp. V.
Matsushita Electric Indus. Co.,
494 F. Supp. 1257 (E.D. Pa. 1980),
Matsushita asked for specific
information about sales for specific
periods from NUE's records. In
response, NUE fully complied; it
produced, in hard copy, the precise
data requested. But Matsushita
then asked that the same data be
reproduced in electronic format so
that the data could be manipulated.
NUE balked, arguing that it would
be forced to create something that
did not exist. But, reasoned the
Court, since Matsushita offered to
pay for the process, and since the
creation of the electronic tape
would make discovery and the trial
more efficient, it was fair to order
that the tape be created.

We would like to say more —
indeed we have in the drafts of this
article — about the exciting but
frightening world of digital
discovery. But we do not have the
space here to say everything we
would like. We have had to delete
whole sections of this article. If
you would like to see more, serve a
request to produce on us, get the
electronic file, and hit “undo.”
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A picture is worth a thousand
words. A moving picture, then,
must be worth ten thousand words,
because, well, because it is
moving. So whenever you have
the opportunity, you should not
rely on mere words, should you?
Shouldn't you always, whenever
your client can afford it, use
videotaped depositions? Well, no.
As we have on other subjects, we
like to answer these types of
discovery questions with
unambiguous, black and white
answers. And the answer to the
question — should you or should
you not use video depositions — is
aresounding “maybe.”

Think about it. The adage “a
picture is worth a thousand words”
creates an elegant, concise,
wonderful thought — in words.
No picture can convey with such
graceful  efficiency the idea
expressed in those few simple
words. Sometimes pictures are
better suited to express ideas than
mere words, sometimes not. The
mistake is to assume that one is
always superior to the other.

The Medium I's The Message

Before you can decide upon
the medium, you have to have a
clear understanding of the
message. What are you trying to
accomplish? Do you want mere
discovery? Then video is
superfluous; the extra cost that
video inevitably entails s
unjustified. Do you want to
preserve testimony for trid? A
stenographic record does that just

fine. Do you want to preserve both
the testimony and the demeanor of
the witness? Then you want video,
so that all can see for themselves
not just what was said but how it
was said.

The Federal Rules actualy
state a strong preference for video
over stenographic  depositions.
Rule 32(c) requires, on the motion
of any party in a jury case, that
deposition testimony be presented
in  non-stenographic form if
avalable. The reason for that
preference is abundantly clear — a
video deposition is much more
likely to be accurate than a
stenographic deposition.  Instead
of interpreting the witness's words
through the reporter, the trier of
fact hears the words directly.
Reporters are good, but they make
mistakes. More important, the

reporter cannot transcribe
demeanor.
Consider a smple but

extreme example. “The light was
green” is the testimony. That is
the fact, the “truth” as perceived by
the witness.  Another witness,
however, saw “red.” The sole
issue is whether the light was
green or red. There are no other
facts to corroborate  either
assertion.  And both witnesses
testify by way of deposition
transcript. On that evidence, how
does the jury decide? In theory, it
can't; as a matter of law the facts
are a 50/50 tossup — so the
plaintiff cannot sustain the burden
of proof. But what if the testimony
is presented by video deposition?
Enter credibility. Did one of the
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witnesses look confident or
confused? Sincere or shifty? The
video will tell; the written record
will not.

Since it cannot seriously be
disputed that a video presentation
will be closer to the truth than a
stenographic record, we should use
video in all circumstances, right?
WEell, no. Put aside the cost issue
for a moment; assume that money
is no object. Before you call the
videographer, you have to decide
whether the truth of the demeanor,
preserved in video, is good or bad
for your case.

Truth or Advocacy?

Perhaps we need a quick
refresher about our system of
justice. Remember this well:
judges and lawyers talk in
platitudes about trials being a truth
seeking exercise, but that iswrong.
The truth is that our system is
designed to administer Justice
(with a capital “J'), not to discover
the truth. Our Supreme Court
allowed Roger Coleman to be
executed, despite  substantial
evidence that he may have been
innocent, because he had received
“Justice” and was not entitled to
the truth or the further time or
consideration of the court system.
Coleman v. Thompson, 504 U.S.
188, 112 S. Ct. 1845 (1992). If the
goa were to find the truth, we
would not have opposing
advocates; rather we would
appoint an impartial fact finder.
You ae an advocate, not
Diogenes. As an advocate, you

cannot advocate untruths, proffer
perjury, or disobey the rules of
Justice. But you are not obliged to
ignore the art of advocacy. You
are alowed, indeed obligated, to
present the facts in the most
compelling and persuasive way
possible. And video may or may
not be a tool of advocacy. If you
ask the judge or the jury, the
answer is smple — give me the
real thing and let me make my own
assessment. But as an advocate,
do you prefer the real thing or a
possibly improved presentation?

Real Witness or Actor?

Most courts will allow you to
present stenographic testimony by
putting a reader on the stand so
that the testimony may be
presented to the jury in relatively
normal question and answer
format. Too many lawyers give
too little attention to the identity of
the reader. They grab a paralegal
or another lawyer in their office
the morning of the testimony and
ask them to come over to court
after having read the testimony
only once or twice. But consider
the possibilities. There is nothing
to prevent you from having a
professional actor as your reader.
Indeed, you can cast the individual
as you would for a part in a play.
And you can rehearse the
testimony to insure that the actor
delivers the lines in the most
compelling and persuasive way. In
real life, the witness may have
spoken so rapidly that the words
are lost on the listener. But an
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actor can be rehearsed to deliver
the lines slowly, clearly, and with
emphasis where most effective. In
real life, the witness may be a
revolting human being with the
visual empathy of a dug. But an
actor can be chosen who radiates
warmth. In red life, the witness
may testify with the force of a
feather. An actor can deliver the
lines with the confidence of a
Caesar.

So which is better? Real
video or faux actor? The answer
depends on each individual
witness. You represent the former
employer of a plaintiff suffering
termina  lung cancer as the
possible result of exposure to
ashestos in your client’s brake shoe
plant. You have a duty to take the
plaintiff’s deposition, to establish
that he was a two-pack-a-day
smoker, and that there could have
been other causes of his lung
cancer. On the other side of town,
your counterpart needs to take a
deposition to  preserve  the
testimony of her own client, who is
unlikely to survive until the trial.
Each of you mulls whether to
notice the deposition by video or
normal stenographic means.

Sympathy is not supposed to
play any part in a jury’s judgment,
but that is exactly what the
plaintiff’s lawyer wants — and has
a duty — to convey. So does the
plaintiff's lawyer want to have the
testimony of the deceased client
reed into the record by a
presumably healthy actor?  Of
course not; she wants a deathbed
deposition in the hospital so that
the jury will see the plaintiff in the
last throws of disease. Meanwhile,
as the defense lawyer, you want to
defuse sympathy. You have heard
that the plaintiff is an
unsympathetic and unapologetic
smoker who sports a tattoo of the
Marlboro man. So you want to
schedule the deposition while he is
in reasonably good hedth and
looks as normal as possible, to
make a video record of him asking
for a break so he can grab a
cigarette. Whether either — or both
— of you wants video turns on the
visual image you hope to convey.

Do Jurors Remember More
or Less With Video?
Yes—Moreor Less

In the video age, we take as
basic gospel that video will
engender greater attentiveness and
retention. A video deposition will
simply have more impact than
using a stenographic transcript.
Right? Studies show that studies
can be made to show anything.
There are studies that indicate that
jurors recal 65 percent of
testimony aided by visua cues, but
only 10 percent of non-visual
testimony. See “The Taking and
Use of Video Depositions. An
Update” U. Tex. Review of
Litigation (Winter 1998) at note
74. But other studies indicate that
prolonged viewing of videotape
becomes boring and causes jurors
attention to wane. See “Roll Tape
Admissibility of Videotape
Evidence in the Courtroom,” 26
Mem. . U. L. Rev. 1445 (Summer
1996) at note 21. So which is it?
Do video depositions make it
easier — or harder — for jurors to
remember key testimony?

We don't need studies to tell
us what we know in our heart of
hearts — it depends. The
presentation  of  stenographic
testimony, with the use of an actor
who is physicaly present in the
courtroom, may have a better
impact than a disembodied head on
a monitor. But the real person on
that monitor may have a greater
impact than someone reading lines
from ascript. It will depend on the
personalities and the production
values of the presentation. And
that is where you as an advocate
earn your fee.

There is a reason people pay
to see movies produced by Steven
Spielberg but start to make excuses
when the subject of home movies
is raised. Making entertaining
video presentations is an art which
requires talent few of us possess.
Because the technology seems so
simple, we are lulled into believing
that we know how to do it. We
don't. We are not talking about
camera work here.  The rules
pretty much limit the video camera
to a head shot of the witness. It's
the script writing and the acting
which is the problem. Try this
simple test. Pop a video cassette
of nearly any videotaped
deposition into your VCR after a
good meal and see how long you
can stay awake. The questioning is
droning. The off-screen lawyers
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sound as if they are reading their
questions while simultaneously
translating from the original Greek.
The pauses are interminable. The
witness looks like a doe in the
headlights staring at the camera
with the life literally sucked out of
her. Why on earth would you want
to use this virtual sleeping pill to
try your case?

The main problem with most
videotaped depositions is that the
lawyers who create them have not
thought through how they will be
used at trial. Trias, like sausage,
are more palatable if the consumer
is not assaulted with the details of
preparation. If you are taking a
discovery deposition, you likely
are asking questions to which you
do not know the answers, you are
darting back and forth across the
spectrum of relevance, and you are
thinking of your questions as you
go along. You probably do not
want to make a record of your
fumbling and indecison on
videotape. Video depositions are
best left to situations when you
know you will use the video, you
know how you will use the video,
and you prepare for the deposition
as though it was actual testimony
at trial — short, concise, and above
all, interesting.

Have A Good Reason To Take
A Videotaped Deposition

The only rule of which we are
sure is the rule that there is no rule
to which there is no exception. So
while we make it a rule never to
take videotaped depositions unless
it isfor focused trial testimony, we
have made a few exceptions. You
will have cases in which the folks
with settlement authority —who are
too busy to attend the depositions —
need the video to assess the
demeanor of the key witnesses
themselves before writing or
accepting a check. You may
encounter a witness who is evasive
and shifty during the morning
session. During the lunch break,
you may want to get a
videographer over to record the
rest of the deposition; the witness
will either have an epiphany or
will help dig his own grave. (Of
course, the Federal Rules require
that the notice of the deposition
specify the manner in which it will
be taken. F.R.Civ.P. 30(b)(2).

Your opponent will probably
object to the addition of video
without adequate notice, but a
quick call to the magistrate should
resolve the issue.) But these are
exceptions; video should be used
with discretion.

It is for the very reason that
the federal rules require that non-
stenographic depositions be used at
trial if they exist that you should
consider not creating them. If you
have a videotaped deposition, you
will be stuck using it. If you don't,
you will have the ability to put life
into otherwise dull testimony with
the  proper  selection and
preparation of an actor. Truthis, a
picture is not worth a thousand
words. Pictures are simply
aternate ways to convey ideas, just

like words. Sometimes pictures
are more powerful, sometimes
words are. Don’'t assume that

pictures are better just because the
technology is newer. And even if
pictures are better, don't assume
you are the next Spielberg. Think
through how the use — or non-use —
of videotape depositions help you
win the trial.
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Assume the legal lotus
position and imagine a happy
place. What greater nirvana could
there be than the disgruntled
former employee? And gruntled or
not, a high priority of any good
discovery plan should be to
identify and interview former
employees as quickly as possible
before the other side can neutralize
or co-opt them. But there's a
problem.

Disagreement On the Propriety
of Ex Parte Contact

There is an amazing lack of
agreement as to whether and to
what extent you can make ex-parte
contacts. Your ability to contact a
former employee — without
running the risk of sanctions —
will depend on the rule in your
jurisdiction, the judge applying the
rule, the nature of the former
employee, and the nature of the
information the former employee
may have.

Most federal jurisdictions
follow some version of American
Bar Association Model Rule of
Professional Conduct 4.2, which
prohibits communication with a
represented party without consent
of counsel. Thisis an easy test to
observe with persons who are
persons. Jones has a lawyer; you
know you cannot talk to Jones
unless Jones' lawyer agrees. But
when Jones Inc. has a thousand
current and former employees,
which persons are the person?
Most of us would not think of
approaching current employees of

DISCOVERY

Ex Parte, Brutus?

By Jerold S. Solovy
and Robert L. Byman

a corporate party. But what about
former employees?

If you practice in New Jersey,
where there are some 17 Federa
judges, you have the comfort of
knowing that there can only be 17
different approaches — unless of
course a single judge issues two
different opinions. In Public
Service Electric & Gas Co. .
Associated  Electric &  Gas
Insurance Services Ltd., 745 F.
Supp. 1037 (D.N.J. 1990), Judge
Nicholas H. Politan sought
guidance in the Committee
Comments to Rule 4.2, which
conclude that the Rule was meant
to prohibit communications with
persons whose act or omission
coud be imputed to the
organization for purposes of
imposing liability. That, reasoned
Judge Politan, must extend to
former employees. Of course.
Why would you interview aformer
employee if not to attempt to get
some bit of evidence that could be
used against the former employer?
Judge Politan adopted a bright line
test with “clear guidance to the
bar,” and banned al ex parte
communication with present or
former employees.

But the bar was provided
guidance limited to Judge Politan.
Curley v. Cumberland Farms, Inc.,
134 F.RD. 77 (D.N.J. 1991),
rejected the PSE& G bright line test
in favor of alowing ex parte
contacts unless the objecting party
could establish that the ex-
employees roles were centra
enough to the litigation to be the
basis for potentia  imputed

-
.
&

liability. Latitude gained,
guidance lost. Under Curley it was
proper to interview a former
employee as long as he didn’t say
much to hurt his former employer;
but the more he had to say, the
more likely it was that you
shouldn’t be listening ex parte.
Where was the line?

Yet another judge drew the
line yet another way. In Re The
Prudential Insurance Company of
America Sales Practices
Litigation, 911 F. Supp. 148
(D.N.J. 1995), chose a middle
ground between the total bar
imposed by the PSE&G Court and
the wide latitude granted by the
Curley Court, applying Rule 4.2 to
bar contacts only with former
employees who had been in the
organization’s control group, that
is, those employees who were
instrumental  in  creating or
implementing corporate policy

with respect to the relevant
allegations in the lawsuit.
Earlier this year, Judge

Politan reversed himsdlf, in no
small measure because New Jersey
had adopted amendments to Rule
4.2 which specifically extend
application of the Rule to former
employees, but only to those who
were members of the
organization’s “litigation control
group,” that is, those significantly
involved in determination of the
entities legal position in the subject
issues. Andrews v. GoodYear Tire
& Rubber Co., Inc., 2000 WL
175098 (D.N.J).

Courts Need Not Follow
the ABA’s View

As the New Jersey courts
wrestled over where to draw the
line, other jurisdictions decided
that no line exists. After the
PSE&G and Curley courts had
come to their inconsistent
positions, the ABA issued Formal
Opinion 91-359 suggesting that
while “persuasive policy
arguments” could be made to
extend Rule 42 to former
employees, the rule does not by its
language do so; the Committee's
opinion, therefore, was that Rule
4.2 never prohibits the interview of
an unrepresented former employee.
The ABA'’s interpretation of its
own Model Rule should end the
debate, right? Well, not exactly,
since courts are not bound by ABA
pronouncements.

If the ABA and three
judges of the same district could
reach four very different results, it
should not be surprising that there
is something less than unanimity
among other jurisdictions. Some
jurisdictions follow the ABA
approach. You can feel relatively
free to contact ex employees ex
parte in lllinois, Michigan or
Connecticut. Orlowski .
Dominick’s Finer Foods, Inc., 937
F. Supp. 723 (N.D. IIl. 1996);
Valassis v. Samuelson, 143 F.R.D.
118 (E.D. Mich. 1992); Dubois v.
Gradco Systems, Inc., 136 F.R.D.
341 (D. Conn. 1991). But beware
of any ex parte contact in Virginia
Armsey v. Medshares Management
Services, Inc.,, 184 F.R.D. 569
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(W.D. Va. 1998). In Montana, you
can contact ex employees, but not
if they had managerial
responsibilities. But in Florida,
Rentclub, Inc. v. TransAmerica
Rental Finance Corp., 811 F.
Supp. 651 (M.D. Fla. 1992), the
line is drawn not on the nature of
the prior employment but rather on
the content of the former
employee’s knowledge; you can
talk to any ex employee, but you
cannot elicit the disclosure of
confidential information. And
even in those courts which refuse
to apply fetters on your ability to
make ex parte contacts, most of
them raise caveats that you are
forbidden to elicit privileged
information. See Valassis, Dubois.

In Lang v. Reedy Creek
Improvement District, 888 F. Supp.
1143 (M.D. Fla. 1995), the Court
decided that ex-employees could
be freely interviewed ex parte, but

only subject to a series of
guidelines that ranged from
understandable — for example,

that counsel identify herself as
adverse to the former employer —
to a bit Draconian — that counsel
create and deliver her work
product to the other side, listing the
employees contacted with all
interview notes.

Focus On What The
Rule Ought To Be

With so many different
interpretations and so little
appellate level guidance, perhaps
you should be less concerned with
what individual judges think the
rule is and focus instead on what
the rule ought to be. Be careful,
now — if you are wrong you may
find your evidence excluded; and
you may find yourself disqualified.
See Zachair Ltd. v. Driggs, 965 F.
Supp. 741 (D. Md. 1997). But you
can’'t dways be completely careful
if you want to be a total advocate.
What isright?

No one has appointed us to
the bench (and we probably
couldn’t pass the FBI background
check), but we would adopt the
ABA position.  We can't find
anything in Rule 4.2 that applies to
non-parties. A former employee
may once have been a party under
the Rule, but is no longer when the
employment ceases. And the
benefits to finding the truth far

outweigh the right of an
organization to put burdens on the
fact-finding process. See Baisley
v. Missisquoi Cemetery Ass'n., 708
A.2d 924 (V1. 1998).

Moreover, we are not sure we
would draw the line, as many
courts have, to restrict ourselves
from delving into confidential or
privileged areas. The attorney-
client privilege is neither an ethical
rule nor a moral imperative. It is
merely an evidentiary rule which
precludes the discovery of certain
facts as a matter of public policy,
and it is a rule which may be
waived. To be sure, it is the
organization and not the individual
which has the right whether or not
to waive, but it is not your job to
protect your adversary’s waivable
rights.

Take an example. You are
deposing the current President of
Acme Widgets. Acme's lawyer is
sitting at the President’s side.
There is nothing unethical about
you asking the question “What did
you tell your lawyers about
whether you entered into an
agreement to fix prices?” Acme's
lawyer will either assert the
privilege or she will not. If she
does, you move on; if she does not,
you listen to the answer and you
arefreeto useit.

Variation. You ask the
question, Acme's lawyer asserts
the privilege; but the President,
strong willed moron that he is,
blurts out the answer anyway.
Have you done anything unethical ?
No. You may or may not get to
use the answer in evidence; Acme
would probably have a valid point
that there was no waiver of the
privilege and the evidentiary rule
should «till apply. If you are
allowed to useit, Acme might have
a cause of action for breach of duty
against its President, but that is not
your concern.

You Cannot Inducea
Breach of Privilege

Why is it any different at the
ex parte interview of the former
President of Acme? Wsdll, it is
different for the obvious reason
that Acme is not there to assert the
attorney-client privilege.  Here,
Model Rule 4.4 comes into play,
which prohibits an attorney from
using any means to obtain
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evidence by violating the rights of
another person. Simply put, you
cannot induce someone to breach
someone else’'s  attorney-client
privilege, no matter how willing
the former officer might be. And
Rule 4.4 applies to any right of a
third party, not just rights like the
attorney-client privilege. During
an ex parte interview, therefore, it
may be improper to induce a
former employee to divulge any

confidential or proprietary
material.
But wait. Confidences and

privileges must be affirmatively
protected to be maintained. A
trade secret islost if its owner does
not take suitable precautions to
protect confidentiality; an attorney-
client privilege is waived unless its
owner asserts the privilege. If
Acme did not go to the trouble of
getting its former employee to
agree to maintain its confidences,
why isit wrong for you to discover
them? You cannot trick a witness
into violating another’srights. But
why can't you tell the former
employee that he should be
careful, that he should not divulge
confidential material unless he has
thought through the consequences
to himsef and his former
employer, that he should retain
counsel of his own if he wishes,
that he should contact his former
employer if he wishes, and, having
given al of these warnings, go
ahead and ask your questions?

WEell, because it's easier to
write about what's right than to
explain it to an angry judge. In
Zachair, counsel was presented
with the mother of al disgruntled
former employees — the company’s
former general counsel.  This
witness knew his rights, knew his
attorney-client obligations, and,
most significantly, knew where the
skeletons were buried. He was not
tricked into offering testimony by
subterfuge, and likely would have
given the same information
whether or not his former
employer had been present to
object. The Court was unmoved.
It not only excluded the testimony
provided by the former general
counsel, it disqualified the lawyers
who had obtained it!

Ask For Guidance From the
Court — As A Last Resort

One thing is clear — when it
comes to contacting former
employees, nothing is clear. In Re
Aircrash Disaster, 909 F. Supp.
1116 (N.D. Ill. 1995), offers some
very good advice: “The attorney
who seeks [prior] court approval
does not risk an ethical violation,
but one who does not acts at his or
her own peril.” But there is a very
good reason you don’t want to ask
for approval in advance — the same
reason al teenagers know by
instinct — if you ask for permission
you may not get it. So what do
you do? It may not be the safest
course, but you must sometimes
put yourself in peril to zealousy
represent your clients. Research
what your judge and district have
allowed and decide whether and
how far you can in good faith go
with ex parte contacts. If you are
before a judge who has opined
against ex parte contacts, seek
guidance; but if there is good
authority — or no bad authority — ex
parte on, Wayne.

Um, but don't blame us if
your judge busts up the party.
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If you put aside trifles like she had a brief meeting with her  of impeachment evidence would  accident. Zapata  never
fast cars and dow summer days, competitor, and that she whispered  impair the value of the supplemented its discovery

what could be more satisfying than
a truly successful impeachment?
The business executive defending
your antitrust suit claims she has
never personaly met with her
competitors.  She doesn't know
you have a secret surveillance
video showing her whispering into
a competitor’'s ear in what they
thought was a private room in a
restaurant. The employee suing
your client after a plant accident
claims that his injuries have left
him permanently disabled,
preventing him from bending or
lifting heavy objects. Your
surreptitious  video  of  him
changing a flat tire will cause him
more hurt than the accident. The
union leaders in your unfar
bargaining action maintain that the
unions  conduct was above
reproach. You can’'t wait to show
the jury your video of angry shop
stewards poking their picket signs
in front of the windshields of cars
of workers trying to cross the
picket linesto report for work.

Good | mpeachment Can
Be Ruined If It Must
Be Disclosed In Advance

The impeachment value of
these videos, of course, will be
diminished — if not entirely lost —
if you are forced to show your
hand prior to the dramatic moment
at trid. The executive, armed with
the foreknowledge of the video,
will suddenly remember, and tell
the jury in direct testimony, that

into his ear to discretely point out
that he was a zip short of being
fully dressed; but other than the
cost of the entrees, they never
talked prices. The employee will
testify that he has rare, occasional
good days when, with great
difficulty, he is able to do manual
labor, such as the day when he had
no choice but to change a flat tire
so that he could drive to the
hospital for treatment, which he
sorely needed after lifting the tire.
The union stewards will testify that
they were nearly killed by reckless
scabs speeding past the peaceful
strikers, and that they waived their
signsto try to slow them down.

There's no question — you
want to keep your surveillance
videos a well-guarded secret until
the last possible moment, after you
have let the testimony settle in and
solidify, so that the impeachment
effect isits most dramatic. But can
you keep those surveillance videos
secret and still meet your discovery
obligations? There is a surprising
lack of agreement among the
courts.

In Denty v. CSX Transp., Inc.,
168 F.R.D. 549 (E.D.N.C. 1996),
the court held that surveillance
videos used solely for
impeachment need never be
disclosed or produced prior to trial,
reasoning  that  impeachment
evidence is not relevant and,
therefore, not subject to discovery,
until the other party puts forward
testimony which requires
impeachment. Since the disclosure

impeachment, there is no right to
advance notice.  Other district
courts have come to the same
result on a policy level, adopting
loca rules spelling out that
impeachment evidence is not
subject to discovery or inclusion in
pre-trial materials, for example, in
Oregon, impeachment exhibits are
to be marked, sealed, and delivered
only to the court for subsequent
use a tria. See, eg., Maclvor v.
Southern Pacific Transp. Co., 1988
WL 156743 (D. Or. 1988).

But other courts have found
that surveillance videos, despite
their impeachment value,
congtitute  substantive  evidence
which must always be produced in
discovery like any other. Chiasson
v. Zapata Gulf Marine Corp., 988
F.2d 513 (5th Cir. 1993). Betty
Chiasson alleged that she had
suffered permanent injuries in a
work related accident.  During
discovery, Chiasson asked her
employer, Zapata, whether it had
undertaken any surveillance of her.
Zapata objected on work-product
grounds but further answered that
it had not. Later, however, Zapata
conducted 129 hours  of
surveillance of Chiasson over a
nine month period. Four of those
129 hours were videotaped, from
which Zapata compiled a 27
minute set of highlights showing
Chiasson sweeping her carport,
working under her ca, and
entering a store and buying food,
all activities she claimed she was
unable to engage in because of her

answers, and the first Chiasson
knew of the video was at trial.

The trial court denied
Chiasson’s requests to review the
27 minute excerpt in advance and
to view the remaining three and
one-half hours of tape. Chiasson
won her case, but received a
relatively small judgment. On
appeal, the Fifth Circuit noted that
it was the first Federa appellate
court to address the issue (and, so
far as we can tell, it remains the
only). The Fifth Circuit reversed,
finding that it was an abuse of
discretion to admit the tape into
evidence, because the video was
substantive evidence which should
have been produced in pretrid
discovery.

The Majority View s To Disclose
Before Trial But After Deposition

The majority (we hesitate to
say majority, because so few
decisions actually address these
issues) view seems to fall between
the extremes of never and always
produce. A number of courts
require pretrial disclosure, but
permit parties to keep the existence
of surveillance secret until after
depositions have been taken and
testimony is locked in. Romero v.
Chiles Offshore Corp., 140 F.R.D.
336 (W.D. La 1992); Snead v.
American Export - Isbrandtsen
Lines, Inc., 59 F.R.D. 148 (E.D.
Pa. 1973). Other courts require
that the fact of the existence of
surveillance videos be disclosed
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prior to depositions, but that the
actual videos may be withheld
until  after the  deposition
testimony. Tennessee  Gas
Pipeline v. Rowan Cos., 1996 WL
592736 (E.D. La 1996); Smith v.
Diamond Offshore Drilling, Inc.,
168 F.R.D. 582 (S.D. Tex. 1996).

Let's review here.  While
some courts have drawn their lines
to exclude pretrial production of
materials to be used solely for
impeachment, that is a distinction
which finds no basis in the federal
rules. Rule 26(a)(3) exempts
materials intended solely for
impeachment from the initia
disclosure requirements, and the
proposed amendments make it
even more clear that impeachment
materials need not be produced.
But these are initial disclosure
rules; they do not limit the
discovery parties are permitted to
request under 26(b), which
provides for the discovery of “any
matter” whether or not it is
admissible and without regard to
how it might be admissible.

You may decide as a matter
of tactics that you will use your
surveillance video solely for
impeachment, but for the very
reason that it provides such great
impeachment value, it is amost
certainly relevant to substantive
issuesin the case. Theissuein the
case is the extent of the plaintiff’s
injury; a video which depicts the
plaintiff’s ability to perform tasks
is certainly relevant to that inquiry.

Surveillance Videos Are
Substantive Evidence — But They
Are Also Work Product

So the simple answer is that
surveillance videos are substantive
and should be subject to discovery.
But not so fast. With rare
exceptions, surveillance videos are
work product. They are created,
usually under your direct
supervision, exactly because you
anticipate using them as part of the
strategic prosecution of your case.
Shouldn't the work product
doctrine be the simple answer to
whether these materials must be
produced in discovery? Not
exactly.

“Ordinary” work product —
generated simply because
commissioned by an attorney — is
entitled to less protection than

work which includes the attorney’s
mental impressions.  Upjohn v.
United Sates, 449 U.S. 383
(1981). Asthe weak sister of such
materials, ordinary work product
may be discovered whenever the
other side can demonstrate
substantial need or undue hardship.
And a number of courts have
found that an easy burden to meet.
For example, Smith v. Diamond
Offshore Drilling, Inc., 168 F.R.D.
582 (S.D. Tex. 1996), found the
standard satisfied because the
video is only available from the
party who obtained it to fix
information as of a particular time
and place under particular
circumstances which cannot be
duplicated. And Boyle v. CSX
Transp., Inc., 142 F.R.D. 435 (S.D.
W. Va 1992), observed that “it
cannot reasonably be argued” that
the work product doctrine
precludes discovery of surveillance
videos. Well, gosh. As we often
remind our wives (to little avail),
we are usualy incorrect and
frequently imperfect, but we are
aways reasonable. And we think
it is reasonable to argue that the
work product doctrine is a bit more
difficult to dismiss.

It is undeniably true that a
surveillance video — made
surreptitiously —  cannot  be
duplicated by the adverse party.
But let's not forget what a
surveillance video is — a peek into
the life of the otherwise secrets of
that adverse party. Who better
than the plaintiff, who is living her
own life, knows what she can and
cannot do, what she has and has
not done? We have a video of her
sweeping her carport, but she was
there. She already knows what she
did. Her only substantial need or
undue hardship from not seeing the
video in advance of tria is her
desire to have more time to come
up with an explanation.

But if we feel that work
product protection cannot so easily
be lost, so too must we concede
that the work product doctrine
cannot be used as a blind from
which to spring an unfair trap. We
conduct surveillance in the first
place because we suspect that the
target is a liar. Why should we
help these miscreants continue
their dissembly of the truth by
giving them notice that we have
caught them in alie? Because we
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are adversaries. It isour job to be
cynical. The court’s job is a bit
more neutral — and in truth each
side has an equal incentive to
fudge the truth. Just as a plaintiff
might exaggerate her injuries, a
defendant might try to minimize
them by careful editing or the
creation of a video record out of
context. As observed in Ford v.
CSX Transp., Inc., 162 F.R.D. 108
(E.D.N.C. 1995), both sides are
“just as likely to resort to
chicanery.” Even if you do not set
out to create a misleading video,
the prejudice of your advocacy
may unwittingly splice the tape in

something less than  benign
objectivity.
Because there is such a

paucity of appellate guidance on
this issue, and because the district
courts have fashioned such a wide
spectrum of views on the subject,
we cannot give you any
assurances. But there are several
guidelines you ought to keep in
mind. If there is any chance that
one of your witnesses could be the
legitimate  subject of video
surveillance, be sure to include
requests for that material in your
discovery. You will have a much
better chance of obtaining it, or
excluding it if it is not produced, if
you have asked for it. Conversely,
if you are met with such a request,
do not simply state that no such
materials exist, unless you are
absolutely certain that you will not
decide to create them later. Be
sure to assert a work product

objection to production.  And
remember your duty to
supplement.

Before You Create Video
Evidence, Think Through
The Possibilities

Before you decide to conduct
video surveillance, think through

very carefully  what  the
implications might be.  Some
courts will not require the

production of materials that are not
used at trial. E.g., Gibson v.
National RR. Passenger Corp.,
170 F.R.D. 408 (E.D. Pa. 1997);
Fisher v. National RR. Passenger
Corporation, 152 F.R.D. 145 (S.D.
Ind. 1993). But others require the
production of al surveillance
material. Bachir v. Transoceanic
Cable Ship Co., 1998 WL 901735

(SD.N.Y. 1998); Daniels .
National RR. Passenger Corp.,
110 F.R.D. 160 (S.D.N.Y. 1986).
While you may find a few minutes
of video you like, if you create
hundreds of hours of substantive
evidence showing the plaintiff’s
pain and discomfort, you may have
paid for the proof that makes the
plaintiff's case. And before you
conduct surveillance, you need to
be extremely cautious and
sensitive to whether you might be
committing an independent crime
or tort. We do not have the time
here to address tissues such as
invasion of privacy, trespass, and
eavesdropping which arise from
surveillance, but you had better
make the time unless you want to
do thetime.

Above al elsg, if you hope to
save your video surveillance to
spring on your hapless opponent at
trial, you had better talk to
someone with whom the judge
plays poker. If the judge’s games
include sandbagging, you may
want to keep your cards close to
your vest. If not, you should
consider following what appears to
be the mainstream by locking in
the testimony at a deposition and
producing the potential impeaching
meaterial prior to tria to insure that
you will get to use it. Oh, and
don’t forget to put batteries in the
camera
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As we get ready to start a
major trial, we have gone back to
read the depositions taken years
ago. And as we read them, we are
reminded of the old Chinese
proverb “If you don’t know where
you are going, you will be lost
when you get there” Luckily, it
appears that our opponents are far
more lost than we are, but there is
blame enough to go around, and
we suspect we are not the only
lawyers who have reviewed a
transcript and wished that we had
known better where we were going
when we were taking and
defending those depositions.

Discovery Depositions Are Not
Simply For Discovery

Something like 95% of civil
cases never make it to trid, so a
like number of deposition
transcripts probably are never
criticaly reviewed. That is a
blessing, since most of those
transcripts will not stand well to
scrutiny. Why not? Simple —most
transcripts don't live up to their
potential. Because we have been
provided with the right to take
depositions as part of the discovery
rules, we are lulled into thinking
that they are discovery tools. So,
we think, when we take a
deposition, we want to discover
facts with a broad brush and cull
out the pearls later; when we
defend a deposition, we want to
prepare our witness to clam up, to
keep the pearls hidden from view,
to say as little as possible. Wrong.
If you think of depositions merely

DISCOVERY

Prepare Yourself

By Jerold S. Solovy
and Robert L. Byman

as discovery, you do not know
where you are going — to trial —
and you will be lost when you get
there.

Enough — way more than
enough — has been written on how
to prepare  witnesses  for
depositions.  The commentators
don't aways dispense uniform
advice, of course. Professor James
McElhaney suggests that you
should create a well-thought-out
standard list of do’'s and don’ts to
give to al deponents as a handout
in ad of your personaized
preparation of the witness. “You
will do a better job with the basics
if you put it in writing and on tape,
rather than making it something
you do every time from rote
memory.”  “Preparing Witnesses
For Depositions,” 78 A.B.AJ. 84
(June 1992). But Professor Janeen
Kerper thinks differently — based
on the Zen that when the student is
ready the teacher will appear, she
counsels “the lawyer should not
give the witness a list of do's and
don’ts, she should wait for the
opportunity to teach the witness a
rule when that rule will solve an
immediate problem.” “Preparing a
Witness For Deposition,” 24
Litigation 11 (1998). Ah, well, the
experts disagree on the best way to
do it, but there is plenty of advice
out there about how to prepare
your witnesses for depositions.
You can find articles from law
school ethics professors — which
tend to focus on ethical questions;
you can find articles from litigation
consultants — which tend to suggest
the use of consultants and
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technology such as  video
preparation; you can find articles
by evidence professors — which
tend to focus on the preservation of
objections. Everybody has alist of
preparation points. Advice on how
to prepare the witness abounds, it
fairly teems. But the literature is
scant on how you should go about
preparing yourself.

No, the problem is not that we
do not know how to prepare our
witnesses. The problem is that we
do not know how to prepare
ourselves.  We do not think
through carefully enough where
we intend to go with a deposition
and, too often, we are surprised to
find we are lost when we get to
trial.

The most common mistake
made by lawyers  taking
depositions is that they limit
themselves to discovery; they do
not think of how they might
actually use the transcript at trial.
Lawyers defending depositions
often make a bigger mistake; they
consider how the transcript may be
used against them (athough, too
frequently, they do not consider it
well) — but they ignore the fact that
they might someday need to use
the transcript affirmatively.

Look, there are only four
possibilities — there are two sides
to the case; and for each side,
either the witness will show up and
testify at trial or he will not. So
where are you going? If
possibility (1) comes to pass —
your witness comes to trial — your
goa is that the deposition
transcript never be used, because it

contains nothing impeaching. But
in each of the other possihilities,
your goa is to have a transcript
that you can use affirmatively — to
offer testimony helpful to your
case for the no-shows, and to
impeach the adverse witness. You
will not reach any of those goals if
you are in passive discovery mode
during the deposition. You haveto
be thinking ahead to the trial.

Be Prepared To Correct Errors
and Plug Holes Now

We practice in a state where
witnesses are not permitted to
make substantive modifications to
their deposition transcripts. Under
Illinois Supreme Court Rule 207,
the only change a witness can
make to a transcript is to correct a
stenographic error. And we like
that procedure, because it saves us
from possible sloppiness. Some
lawyers, more familiar with the
federal practice (F.R.Civ.P. 30)
that permits witnesses to review
the transcript and make changes,
both technical and substantive, use
that latitude as a crutch — there is
no need to be careful a the
deposition, they reason, since the
witness can carefully review the
testimony in print at a later date.
But there are some obvious
problems with that. If the witness
is lazy or unavailable, the changes
may never be made. And even if
they are made, the origina
transcript stands and will still have
impeachment value. Far better to
get it right the first time than to
rely on the ability to change later.
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Be Prepared To Preserve Helpful
Testimony At The Deposition

Many lawyers have a standard
practice to never ask their own
witness a question at a deposition.
Why should you, they reason, ask
anything that might give an
opponent a preview, since you will
have ample opportunity to ask your
own questions later at tria.
Maybe. No matter how certain
you are a the time of the
deposition that your witness will
appear live at trial to explain away
problems, fill in gaps in testimony,
and offer the affirmative story
which is critical to your case, there
is no such thing as a sure thing.
Friendly witnesses turn hostile;
corporate employees move on to
other jobs, other commitments;
people become incapacitated. The
deposition transcript may be the
best — it may be the only — form
by which you can present the
testimony of your witness when
the time comes for trial. And if
you are not prepared to make that
transcript al it needs to be, you
and your case will be lost when
you get to trial.

We are not suggesting that
you should be prepared to put on
the entire direct examination of
your  witness  during  your
opponent’s discovery. It is a
judgment call —and a complex call
at that — whether to tip your hand
or to preserve affirmative
testimony during the defense of a
deposition. But don't make that
call by default without so much as
thinking about it. If there is some
critical fact which cannot be
proven but for this witness, or if
there is some substantial damage
done to this witness which could
be fixed with a little rehabilitation,
you had better be prepared to do it
now. In order to bein aposition to
do that, you have to know where
this witness fits into your eventual
tria plan. You cannot wait to
formulate that plan until after
discovery, because by then it may
be too late.

When you take the deposition,
however, you have no judgment
cal dilemma — you want the
testimony, plain and simple.
Exactly — plain and simple. You
have al the material you want —
but it is interspersed among 800

pages of transcript a snippet at a
time. Be prepared to sum up the
highlights before you adjourn.
You may draw an asked and
answered objection, but you have
nothing to lose and everything to
gain if you can create a simple,
coherent bit of testimony that can
be read to the jury as a unit without
substantial editing.

Be Prepared To Avoid
Impeaching Your Own Witness

The trap too many lawyers
fall into is that they look at a
deposition in microcosm, a self-
contained battle to be won or lost.
If the only issue is the deposition,
you win by making your witness as
uncooperatively uncommunicative
as possible; you win by disrupting
your  opponent's flow and
objecting to nearly every question.
But in red life, you probably lose.

We know lawyers who view
the making of objections at
depositions in much the same way
as dogs view objects dropped on
the floor. The dog will invariably
snarf up any target of opportunity
on the theory that it might be food
and can always be spit out if it
isn't. Some lawyers invariably
object to every question on the
theory that the objection might,
just possibly, be a good one, and it
can always be withdrawn if it is
not. Ah, but there may be
consequences. If the deposition is
videotaped, the best the frequent
objector can hope for is that one or
two objections will be sustained;
the rest will be edited out of the
transcript. The effect is, from a
video impact perception, a disaster.
Your witness will not merely be
subjected to whatever substantive
impeachment is in the transcript.
Instead, the jury will see the tape
roll. A question will be asked.
There will be a break in the tape
and the witness' eyes invariably
will go through some sort of shift
as a result of that break. The net
effect is that you will have created
a record in which your witness
looks like someone who can never
give a direct answer to a direct
question.

Even with standard transcript,
what will you accomplish by
impressing the judge with the
conclusion that you make silly,
improper objections? Be prepared
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to limit to
objections.

Lawyers who want to win the
deposition battle and who do not
think about the trial war frequently
prepare their witnesses to be
combative, wary, and
uncommunicative.  The witness
will profess not to understand the
most simple of terms; the witness
will argue with the examiner; the
witness will profess a total lack of
recollection. All of these may feel
good at the moment, and al of
them will be devastating when
used as impeachment at trial. It is
the crutch of the unprepared
lawyer to prepare witnesses to
answer evasively and equivocally
— the witness so prepared may not
give up any major ground at the
deposition, but at the cost of
having to explain those
equivocations at trial.

Deponents are not required by
rule to do homework in preparation
for a deposition — and many
lawyers  specifically  prepare
witnesses by telling them not to
bone up on the facts. But if not
required by rule, logic requires that
deponents be fully prepared. A
witness may not give up anything
at the deposition by saying “| don’'t
know” and “1 don’t recall” — but he
will have hurt himself greatly
when he tries at trial to express
confident knowledge in response
to the same questions. The well
prepared lawyer must know what
that witness may have to say at
trial and prepare her witnesses to
relate the full set of facts at the
deposition.

yourself good

Once You Are Prepared, You Can
Properly Prepare Your Witnesses

All the articles on preparing
witnesses, all the do's and don’ts
lists, al the advice, realy come
down to two basic rules for good
witness preparation: Listen to the
question; and answer it truthfully
and completely. But add this third
rule: Don’'t presume to embark on
witness preparation until you have
prepared yourself. What is your
trial strategy? What facts will you
need to prove? What facts does
this deponent have to sponsor?
Where are you going? Totria. Be
sure you know where you are
when you get there.
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The document requests are
addressed to you, as the senior
litigator on the case, but fat chance
that you are going to personaly
slog through a million documents.
You scribble a note to your junior
partner:  “Barb — take care of
these requests; make sure we do a
privilege review, and let’s be sure
that we get this done within the
thirty days so that we can press for
an ealy trial date” Within
moments of the interoffice delivery
to her, Barb is jotting her own
note, forwarding the requests on to
the associate charged with
document matters. “Bob —
Jerry’s note is self-explanatory; be
sure we don't wave any
privileges, but get cracking on
production.”

Bob assembles the paralegas
and gives them their instructions:
“Our jobs are on the line if we
blow a privilege, so if there is any
chance at al that a document is
privileged, | want it set aside and
put on our privilege log. Hereisa
list of the client's in-house and
outside lawyers. Any document
that mentions one of those people
needs to be on the log. Moreover,
if you see that a document is
authored, addressed to, or copied
to someone whose identity you do
not know, list that too, just in case
that unknown person is a lawyer.
Be sure to keep the descriptions of
the documents general so that we
don’'t waive a privilege by giving
too much detail. If we waive a
privilege, we can never get it back;
if we designate too much on the

DISCOVERY

Falling Off A Privilege Log

By Jerold S. Solovy
and Robert L. Byman

privilege log, we can always take it
off later.”

The paralegals work round
the clock, and assemble and index
a million pieces of paper. Of
these, they identify 40,000 pages
— amere four percent — that are,
could be, might be privileged.
They prepare a log that lists each
of these by Bates Number, date,
author, recipient, and a general
description — giving away nothing
— such as “letter re negotiations.”
Bob reads every entry in the
40,000 document log; he bucks the
log up to Barb, who reviews it and
sends it to you for signature. You
are confident that you have not
waived any privileges.

A Privilege Is A Privilege,
Not A Right;
It Must Be Properly Asserted

You live in afools paradise.
Too many lawyers think that they
can paint claims of privilege with a
broad brush and sweat the details
later. But the courts appear to be
becoming increasingly troubled
with that approach, and you may
find that you have waived genuine
privileges by asserting dubious
ones.

In the Minnesota Tobacco

litigation, Minnesota v. Phillip
Morris, Inc.,, et al., 1998 WL
257214 (D. Minn. 1998), the
defendant  tobacco  companies

produced more than five million
documents (comprising thirty-three
million pages), of which 200,000 -
roughly four percent — were
claimed as privileged. The volume
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of the production was staggering,
and it was understandable that
there were practical difficulties
with preparing a detailed log of so
many individua documents, so
sweeping claims of privilege were
made, lumping the documents into
broad categories for which
privilege was asserted.
Understandable, but not good
enough. The privilege was not
apparent for many of the
documents from the face of the
logs The court conducted a small
sampling — 800 of the 200,000
documents — for in camera review.
When it found that privilege had
been improperly asserted for
certain samples of a category, it
ordered that the entire category be
produced.

Defense counsel were
outraged. See Mulderig, “ Tobacco
Case May Be Only the Tip of the
Iceberg for Assaults on Privilege,”
67 Defense Counsel Journal 16
(2000). Counsel argued that the
procedure  adopted by the
Minnesota court “created an
unprecedented incursion on
defendants due process rights
when it permitted privilege [to be
waived] without ever reviewing
the vast majority of the documents
at issue” Id. a 30. Good
advocacy, nice try, but it didn't
work with the Minnesota court,
and it does not work for us. No
due process right is attached to the
attorney-client privilege. It is a
privilege that must be properly
asserted and that is waived if not.
That's the point. The person
asserting the privilege must assert

and prove the right and cannot
shift the burden to the adverse
party or to the court.

It IsA Fatal Mistake To Say
Too Little—Or To Include
Too Much —In A Log

Tobacco counsel committed
the joint sins of underdescription
and overinclusion: they submitted
a log that was inadeguate to show
on its face that a valid claim of
privilege was asserted; and when
the court allowed in camera review
— something many courts allow out
of charity to excuse the first sin —
counsel committed the second and
inexcusable sin  of including
documents on the log that are not
truly privileged. Counsel thought
that they were entitled to document
by document in camera review, so
that the real privileged documents
would be protected even if they
tried and failed to get protection
for other dubious documents.
Wrong. To insure that there was
no mistake in articulation, the
court put its opinion in al caps:
“ABUSE OF PRIVILEGE AND
VIOLATION OF THE RULES OF
COURT ARE, THEMSELVES,
SUFFICIENT GROUNDS TO
ORDER RELEASE OF
DOCUMENTS.”  Minnesota V.
Phillip Morris, Inc., supra. at *6.

Any party seeking to withhold
materials from discovery — aright

which is narrowly construed
because it conflicts with the
overriding  principle  of  full

discovery — bears the burden of
establishing the essential elements
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of privilege. United Sates v.
Evans, 113 F.3d 1457, 1461 (7"
Cir. 1997). To establish privilege,
the withholder must show a
communication between a legal
professional and a client involving
legal advice made in confidence.
Id. Once those burdens are met,
the burden shifts to the party
seeking production to overcome
the protection, either by showing
that the privilege has been waived,
or by showing one of severa
limited exceptions, such as crime
fraud . But the burden cannot be
met simply by saying “I have here
a privileged document.” Nor can
the burden be met by saying “I
have here so many privileged
documents that | don't have time
to properly describe al of them.”
The privilege must be established
on a document-by-document basis;
a blanket claim will not suffice.
United Sates v. White, 970 F.2d
328, 334 (7" Cir. 1992); In Re
General Instrument Corp., 190
F.R.D. 527, 529 (N.D. Ill. 2000).
If you need more time, get it. But
you need to take the time to
adequately assert any privilege you
hope to preserve.

If your log contains entries
like “Letter re contract
negotiations,” have you met your
burden? No. Not even close.
How can the judge tell from that
entry whether the document
contains a privileged
communication? The letter might
be nothing more than a description
of negotiations which are not
privileged; it might simply be a
cover letter describing the date and
the attendees of the negotiation
session. It might be anything. To
meet your burden, you have to
provide a description which, when
read, establishes privileged
content: “Letter seeking advice of
counsel with respect to contract
negotiation strategy.”

Even where the descriptions
are adequate, the log also hasto let

the reader know that the
confidentiality of the
communication has been

maintained. A log which shows
that the author was the client and
the recipient was the lawyer is
great, but if the document was
copied to twenty other persons, it
is not apparent that the
communication was in confidence
unless and until you explain the

circumstances for those other
peopl e receiving copies.

This is absurd, you are
thinking. It is simply too
complicated and too much work to
go to this kind of detail, and many
cases do not cost justify such
detailed work. Maybe so, but
don't expect the courts to be
sympathetic. In Cabot v. United
Sates, 35 Fed. Cl. 442 (1996),
counsel made the eminently
practical and reasonable plea that
“given the amount in controversy,
plaintiffs have sought to approach
discovery as economically as
possible’ to justify their failure to
prepare detailed logs. The court
was not moved. “Although it may
be time consuming to assert the
attorney-client or work product
privilege in a document intensive
litigation such as this case, . . .
Paintiffs purported clams of
privilege are deemed untimely and
will not be entertained.”

You May — But You Cannot Be
Sure To — Get a Second Chance

What's that? Just because the
logs should have been more
detailed, the privilege is blown?
Yep, that's right. Now, most
courts will fire a warning shot
across the bow. Most courts will
give you a second, or even a third
chance to amend descriptions in a
privilege log to establish the
privilege.  Most courts.  But
lawyers who rely on the charity of
the courts had best be sure to keep
their malpractice policies current.
In the district in which we practice,
there is one particular Magistrate
Judge who has published a
significant number of  well
reasoned and articulate decisions
outlining what he expects to see on
a privilege log. And while the
judge has alowed plenty of
latitude and second chances, he has
rejected clams of privilege not
properly asserted; likewise he has
declined to alow eleventh hour
requests for in camera review to
correct deficiencies which could
have been addressed with a better
effort on the log. See, eg., In Re
General I nstrument, supra;
Inter national Surplus  Lines
Insurance Co. v. Willis Corroon
Corp., 1993 WL 13468 (N.D.
111.)(Bobrick, J.); Allendale Mutual
Insurance Co. v. Bull Data

Systems, Inc., 145 F.R.D. 84 (N.D.
111. 1992). It is not hard to detect
in these opinions a growing
impatience with the same old
excuses. It would be foolhardy —
at least with this Magistrate Judge
— to provide a privilege log that
flaunts the extensive body of his
published views. He has given
litigants second and third chances,
but no future litigant should expect
such continued largess.

The caution goes beyond any
particular judge with published
views. Your client has not hired
you for your ability to find judges
willing to give second chances;
you have been hired because your
client expects and anticipates that
you will, for the most part, do
thingsright thefirst time. Anditis
wrong to supply a privilege log
which is sketchy, inadequate, or
claims privilege where no privilege
is legitimate.

District courts have enormous
latitude and discretion to resolve
discovery disputes. And while
some lawyers may think that the
attorney-client privilege rises to
Constitutional stature, it does not.
A finding of waiver of the
attorney-client privilege is
reviewed, like all other discovery
metters, under an abuse of
discretion standard. See United
Sates v. Bilzerian, 926 F.2d 1285,
1293 (2d Cir.), cert. denied, 502
U.S. 813 (1991); Dorf & Santon
Communications, Inc. v. Molson
Breweries, 100 F.3d 919 (Fed. Cir.
1996).

If You Want To Preserve
The Privilege, Take The
Time To Do It Right

So, let’s face it. When you
got those document requests, it
was al well and good to instruct
your juniors that they should not
seek any additional time to respond
to the discovery requests, but it
was and is more important to do it
right than to do it quickly. The
best legal advice ever given
occurred during the trial of the
Knave of Hearts in Alice in
Wonderland, when the White
Rabbit asked “Where shall | begin,
please Your Maesty? and the
King replied “Begin a the
beginning and go on till you come
to the end; then stop.” The Federal
Rules give thirty days for
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document production, whether the
process in your particular case
needs one day or one hundred.
Thirty days is an average, not a
commandment. |If the work needs
more time, file a motion and get
more time; but do the work right.

To do it right, your log has to
stand on its own. Any reader who
picks up the log needs to have a
sense that every entry establishes a
valid privilege. If it does not, the
log is inadequate and the court
may or may not give you a second
chance to correct that mistake.

And if the court gives you a
second chance by looking at the
documents in camera, heaven help
you if you overreach. Some courts
will be understanding if you have
claimed privilege for documents
that are not privileged; but some
will not. In many areas of our
practices, we go to extremes out of
an abundance of caution to make
sure that we do not give anything
up. But when it comes to privilege
logs, such extremes may be
counterproductive. When you
assert a privilege, you must do it
correctly, and you must do it
appropriately, or you may blow the
entire process. It's as easy as
falling off a privilege log.
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Newton’s Third Law — “For
every action, there is an equal and
opposite  reaction” has a
corollary: “For every expert, there
is an equal and opposite expert.”
You have found the leading expert
in the field. His academic and
practical credentials are
impeccable, and once the needs of
your case were explained carefully
to him, he has found that he is able
to proffer precisely the opinion you
need to win your case. Yet your
dastardly opponent, in answers to
expert interrogatories, advises that
she has identified an expert with
similarly impressive qualifications
who will opine to the contrary.
Before you ask the first question,
you can bet the ranch that you will
learn little more in the opposing
expert’s deposition than that the
adverse expert believes your expert
is mistaken and the correct answer
is black, not white. And here'sthe
rub: to get this predictable,
preordained testimony, you may
have to pay for the privilege.

We Forget That Rule 26 Requires
Reimbursement of Expert Fees

Because we livein aworld in
which the use of expert witnesses
is often tit for tat, we rarely focus
on the fact that the Federal Rules
require that the party who takes
expert discovery must pay the
opposing expert a reasonable fee.
The right to seek such fees has
become a useless appendage,
allowed to waste away through
disuse; we have let the right wither
because expert expenses more

DISCOVERY

Pay To Play

By Jerold S. Solovy
and Robert L. Byman

often than not are roughly
identical for each side and any
reimbursement would be a wash.
What's the point of asking for
reimbursement when to do so
would not lead to any meaningful
recovery? So we ignore the
federal rules, but they are there,
lurking. Most of us ignore the rule
so frequently that we are caught
short when an opponent has the
actual temerity to present a bill for
her expert's time. But the rule is
mandatory. Rule 26(b)(4)(C)
states that, absent manifest
injustice, “the court shall require
that the party seeking discovery
pay the expert a reasonable fee for
time spent in responding to
discovery.” And there are times,
such as when one side has
significantly more — or more
expensive — experts, when it may
make sense to invoke the rule. But
before you make the rational
decision not to seek
reimbursement, you must be aware
of the rules so that you do not find
yourself the victim of a one-sided
exchange.

It is clear that reimbursement
is limited to the deposition and its
environs, and does not encompass
the preparation of the expert report
or responding to expert
interrogatories. See McClain v.
Owens-Corning Fiberglass Corp.,
1996 WL 650524 (N.D. 11I. Nov. 6,
1996); 8 Wright, Miller, &
Marcus, Federal Practice and
Procedure §2034 (1994). But
because the rule is written to
require payment “for time spent in
responding to discovery” rather

-
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than for any particular task, it is
equally clear that the rule
encompasses more than merely
enduring the deposition. What
then? Various courts have
grappled with whether
compensation is available under
the rule for such things as
preparation, travel, or transcript
review time in addition to the
actual taking of the deposition.
And the courts have been anything
but uniform in their approach.

The Expert IsEntitled To A Fee
For Preparation And Travel

A number of courts (largely in
the Seventh Circuit) conclude that
“most courts’ do not alow
compensation for expert deposition
preparation in relatively non-
complex cases. See M.T. McBrian,
Inc. v. Liebert Corp., 173 F.R.D.
491 (N.D. Ill. 1997); Rhee v. Witco
Chem. Corp., 126 F.R.D. 45 (N.D.
111. 1989). But whoever counted in
the Seventh Circuit should check
tallies with courts (in the Second
Circuit) that believe that the
“weight of authority” and “most
courts’ do alow preparation time.
See EEOC v. Johnson & Higgins,
Inc., 1999 WL 32909 (S.D.N.Y.
Jan. 21, 1999); Magee v. Paul
Revere Life Ins. Co., 172 F.R.D.
627 (E.D.N.Y. 1997). This debate
aside, there seems to be agreement
that compensation is uniformly
permitted for preparation in
complex matters, where the expert
cannot be expected to give
deposition  testimony  without
extensive review and preparation

of the complex facts and opinions.
See, eg., Callins v. Village of
Woodridge, 1999 WL 966455
(N.D. 11I. Oct. 19, 1999).

There is some angst over
requiring the deposing party to pay
for preparation time for the
obvious reason that both sides
benefit from preparation. Getting
an expert ready for her deposition
goes a long way to preparing her
for eventual trial testimony. If
your opponent will be forced to
pay the tab, why not pile on the
preparation?  Ah, but the rules
require only a “reasonable” fee,
not a blank check. So how much
time is reasonable to prepare for a
deposition? The problem is that
“reasonable” is in the eye of the
beholder.

Isit reasonable to assume that
there should be some relationship
between preparation time and the
length of the actua deposition?
Well, no — how can you or your
expert know in advance how long
the deposition will take? The
witness must be prepared to
answer whatever is thrown at her,
and must prepare accordingly.
See, e.g., EEOC, 1999 WL 32909,
at *2. But having said that there
should be no lockstep relationship
between preparation and
deposition time, courts must find
some way to determine what is and
is not reasonable and are often
forced to make arbitrary — and
sometimes sweeping — deductions.
For example, in EEOC, the court
was uncomfortable with twenty-
three hours of preparation, and cut
the amount of time by ten hours.

Mr. Solovy and Mr. Byman are Fellows of the American College of Trial Lawyers (ACTL) and partners at Chicago’s Jenner & Block. Mr. Solowy, the
firm's Chairman and past Chair of the ABA Discovery and Trial Practice Committees, can be reached at jsolovy@jenner.com. Mr. Byman can be

reached at rbyman@jenner.com.

43



Why was 23 hours too much but
13 hours was just right? Why, for
the same reason that Goldilocks
found the first bear’s porridge too
hot — she simply thought so. The
court made no — how could it
have? — analysis of why 10 hours
was a reasonable deduction, apart
from the obvious fact that 10 is a
nice round number. Similarly, in
Collins, the court cut the
preparation time, which was three
times the amount of deposition
time, in half. There is no way to
discern any reason for that cut,
other than that “half” is an easy
mathematical concept for people
whose undergraduate degrees tend
to be in politica rather than
applied sciences.

It isunusual in today’s society
to find an expert in your own city.
More often than not, someone is
going to have to travel for the
deposition. And the location of the
deposition — not the expert — may
determine whether and to what
extent you can recover for her
travel costs. In McBrian, opposing
counsel was located in St. Louis;
defending counsel was located in
Chicago; the witness was located
in Minnesota. No matter which
location was chosen, at least two
people were going to have to get
on airplanes. Not unreasonably,
the deposition was held in the mid
point, Chicago. But that decision
proved fatal to the recovery of the

expert's travel expenses. The
court reasoned that it was
unreasonable to charge the

deposing party for the expert's
expense to travel to defending
counsel’s office — and presumed
convenience. Had the deposition
occurred in  Minnesota, there
would have been no reimbursable
travel expenses; had the deposition
occurred in St. Louis, a the
convenience of the deposing party,
the expenses presumably would
have been recoverable.

In their handling of travel
reimbursements,  courts  have
shown a ferocious fecundity to
tinker. We have a partner who, no
doubt because of her extensive
agricultural background, likes to
say “pigs get fed, hogs get
daughtered.” Nothing could be
more true in the arena of expert
reimbursement.  In EEOC, 1999
WL 32909, a *3, the court
reviewed a number of claims for

reimbursement from a number of
different experts, al of whom were
required to spend evenings in New
York City, a place where
accommodations are not exactly
cheap. One witness stayed at the
Sheraton, at $280 a night. Another
witness stayed at a place somewhat
more upscale, at $485 anight. The
cout found the latter rate
exorbitant, and decided to disallow
a portion. But rather than cut it
back to the same rate of $280
which it found reasonable, it
apparently decided to impose a
penalty for overreaching, and
slashed the bill a bit more,
allowing only $200 per night.

Pigs Get Fed, Hogs Get
Slaughtered

The same tinkering occurs
with the most basic question — the
expert’'s hourly rate. It is
important to note — as many courts
have — that the rule does not
require or insure “that an adverse
expert will be paid his heart's
desire, but that he will be paid ‘a
reasonable fee’” Anthony v.
Abbott Labs., 106 F.R.D. 461, 465
(D.R.I. 1985). Although we are
not sure that it would happen in
practice, the EEOC court spelled
out the theoretical problem with
alowing an expert to set his own
rate of compensation. Wealthy
parties could agree to pay
exorbitant fees to their own experts
in an attempt to prevent or
intimidate their less well-heeled
adversaries from taking expert
discovery. EEOC, 1999 WL
32909, at *4. The court is not
bound by any agreement between
counsel and the expert, but must
itself determine what is reasonable
in the specific circumstance.

So, for example — despite a
contract that pays the expert his
norma hourly rate for travel —
several courts have found it is
unreasonable to charge the same
rate for travel and for actua
deposition time, and have simply
cut the travel rate in half or by
some other similar measure. See
Grdinich v. Bradlees, 187 F.R.D.
77 (S.D.N.Y. 1999); Draper v. Red
Devil, Inc., 114 F.R.D. 46 (ED.
Ark. 1987).

Hogs get slaughtered. When
experts attempt to charge a higher
rate for responding to discovery
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than is charged for time spent for
the contracting party, it is easy — if
not inevitable — for the court to
conclude that the fee s
unreasonable. And high rates rate
high scrutiny. $350 per hour
charged by a psychiatrist was
unreasonable and cut to $250.
Magee, 172 F.R.D. at 646. $400
for an internist is too bitter a pill to
swallow; $250 is just what the
(juris) doctor ordered. McClain,
1996 WL 650524, at *4. A $450
an hour psychiatrist isinsane; $200
is more rational. Goldwater v.
Postmaster Gen., 136 F.R.D. 337,
340 (D. Conn. 1991). The court
couldn’t pass on $1000 an hour for
a pediatric urologist, but $750
flowed easily. Brew v. Ferraro, 42
Fed. R. Serv. 3d 128, 137 (D.N.H.

1998). Go figure. There is no
objective standard. The courts
smply adjust by Kentucky

windage. Ask for too much, and
you are likely to get cut.

But a least one expert
convinced a court that a surcharge
(from $350 to $450) over standard
billing rates was justified because
the expert anticipated that he
would have to spend
approximately twenty minutes in
review of his deposition transcript
for each hour spent in the actua
deposition. Brew, 42 Fed. R. Serv.
3d at 133-34. The court found that
review of the transcript was a
necessary task to respond to
discovery and that a request for
payment in advance for review
time was not unreasonable; the
surcharge was allowed.

A few things become
somewhat clear from a review of
otherwise unrelated and murky
opinions. When you submit a
request for expert reimbursement —
usually at rates north of $300 an
hour — to hardworking judges
whom Congress has decreed are to
be paid a fraction of their worth, it
should not surprise you that those
judges may find ways to pare
down the request. Any request
which seems to overreach is likely
to be dslapped down. And any
request which is not adequately
documented is likely to be
rejected. To get reimbursement,
the expert must keep accurate time
records which clearly establish the
amount of time spent related to
discovery as opposed to other

tasks. See, eg., McClain, 1996
WL 650254, at *4.

You May Decide Not To
Invoke The Rule,
But Know How It Works

More often than not, because
the issue of reimbursement of
witnesses will be a wash — or,
worse, it will actually cost your
client more to brief and argue
requests for reimbursement than
the amount of potential recovery —
you will not seek expert fees. But
to make sure you are not
sandbagged, it might be a good
idea to seek an agreement in
advance — once both sides know
that they have approximately equal
and opposite amounts at risk — that
neither side will hit the other with
a request for reimbursement. If
you have more costs than the other
side, you may well decide to seek
reimbursement. If so, make sure
your expert details the amount of
time spent specifically in response
to requests for discovery from the
other side; be prepared to give up a
bit of convenience on the location
for the deposition in return for
being able to stick the hill to the
other side; and when you submit
the request for reimbursement, do
not be piggy — ask for areasonable
amount or make reasonable
deductions in advance.
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If it has not happened to you
yet, don’t worry, in the fullness of

time it will.  You, Conan the
Litigator, Master of the
Deposition, Wielder of the
Subpoena, will find yourself

hectored by your own weapon.
Y our unprincipled opponent serves
you with a subpoena to give a
deposition in the case in which you
have appeared as trial counsel.
And &fter your partners have
helped scrape you off the ceiling,
after you have camed down
sufficiently to recall that English,
not expletive, is your native
language, you need to know a few
things about resisting — or
submitting — to the same
procedure you so frequently
impose upon others.

We are not talking about an
attempt to depose you in acase in
which you are not involved. We
lawyers are no more immune to
giving non-privileged testimony in
matters in which we are mere
observers than any other class of
persons. Yet when we are
involved in the litigation, an
attempt to make us witnesses
presents obvious problems. There
are al sorts of reasons why our
litigation opponents may try to
take our depositions. Some are
legitimate, some are bald tactical
ploys, some are sideshows, but all
are irritating. But the fact is that
the very nature of commercial
litigation often creates situations in
which the lawyer representing a
party  actuadly does have
knowledge - discoverable
knowledge — of relevant facts.

DISCOVERY

Opponent Deponents

By Jerold S. Solovy
and Robert L. Byman

You are trial counsel in a
patent infringement action; but you
also prosecuted the patent. You
represent the defendant in a lease
dispute; but you also represented
your client in the negotiation of the
lease. As part of your pre-filing
investigation of an accident, you
interviewed three now deceased
witnesses, only you know what
they had to say. You get into a
dispute over evidence spoliation;
the issue is a sideshow — but you
may be the only person who can
give the factual testimony to
resolve the issue. In each case —
and in countless similar scenarios,
you have relevant — and maybe
discoverable — knowledge.

Of Course, You Do Not Want To
Be A Deponent

What's the big deal? What's
wrong about just sitting for
deposition and getting it over with?
Well, acouple of things. Firgt, itis
disrupting. Thereis areason there
are so few successful player-
coaches —it's hard to do two things
well at the same time. Second, if
you give a deposition you might
actually say something that leads
to tria testimony, and that redlly is
a problem, since it raises al sorts
of ethical and practica issues on
whether you can continue as trial
counsel. But most of all, though
you may not want to admit it, you
ought to be terrified of having to
give a deposition because odds are
you will be a lousy deponent. We
speak from painful experience:
Lawyers make the absolute worse

-
.
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deposition witnesses. [One of the
nice things about co-authoring this
column is that a confession of sins
can be at least dightly anonymous.
This actualy happened to one of
us — but we aren’t going to tell
you which one] During a
deposition, with no question
pending, lawyer-author A actually
blurted out “Look, stop asking me
these silly questions. Let me just
tell you what redly happened.”
After a three minute narration,
idiot-lawyer-author A was
subjected to three additional hours
of examination picking apart every
volunteered, ill-considered word of
that speech. You are probably
smarter than we are. But maybe
not. So tread carefully.

But You Can’t Hide From
A Subpoena Behind The
Attorney-Client Privilege

You might think that you
could abort the deposition with an
affidavit reciting that you have no
knowledge not within the attorney-
client privilege. But you would
think wrong. The courts recognize
that privileges can be waived and
that the propriety of questions can
seldom be determined until they
are addressed in a real-time
context. So blanket attempts to
quash an attorney’s deposition on
the ground that there is no non-
privileged information usualy go
down in flames. In re County of
Orange, 37 F. R. Serv. 3d 1214
(Us. Br. C. SD.N.Y. 1997);
Niagra Mohawk Power Corp. V.
Sone & Webster Engineering

Corp., 125 F.R.D. 578 (M.D.N.C.).
The privilege issue must be
addressed question by question.
But there may be other ways to
head off the deposition.

When considering whether
and to what extent attorneys
involved in litigation may be
subjected to depositions, there are
two fundamental — but totally
inconsistent — guiding principles.
“Nothing in Federal Rule of Civil
Procedure 30(c) exempts a party’s
attorney from being subject to a
deposition.” Evansv. Atwood,
1999 U.S. Dist. LEXIS 17545
(D.D.C. 1999); Dowd v. Calbrese,
101 F.R.D. 427 (D.D.C. 1984).
But “as a general matter attorney
depositions  are  disfavored.”
Shelton v. American Motors Corp.,
805 F.2d 1323 (8th Cir. 1986);
United Sates Fidelity & Guaranty
Co.v. Petroleo Brasileiro SA,
2000 U.S. Dist. LEXIS 12669
(S.D.N.Y. 2000).

The Eighth Circuit's opinion
in Sheltonv. American Motors,
805 F.2d 1323 (8th Cir. 1986) is
the leading authority addressing
the circumstances under which
trial counsel may be deposed. The
Shelton court found that the
deposition of a opposing counsel
should be permitted only if three
conditions are met: (1) no other
means exist to obtain the sought
after information; (2) the
information is both relevant and

not privileged; and (3)the
information is critica to the
discovering party’s trial

preparation. That standard — in the
hands of a court looking for a
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reason to quash an attempt to
depose counsel — can be a heavy
standard to meet.

In Smmons Foods Inc.v.
Willis, 195 F.R.D. 625 (D. Ka
2000), Snyder had represented
Simmons, a secured party, in
bankruptcy proceedings involving
a debtor in possession, whose law
firm was Willis.  Simmons agreed
to accept a plan of reorganization
based at least in part upon what
Willis told Snyder — and Snyder
passed on to Simmons — about the
collectability of certain assets.
When it turned out that the assets
were not as robust as Simmons
anticipated, Snyder brought a fraud
action on behaf of Simmons
against Willis. Not surprisingly,
Willis deposed Simmons to find
out what Snyder had passed on.
But Simmons invoked the attorney
client privilege and refused to
answer; so Willis tried to depose
Snyder, who moved for a
protective order. [Okay, got that?
Sorry this is complicated, but we
just read the cases, we don't write
them.]

Willis asserted that it met the
three Shelton tests to obtain
Snyder’'s testimony: it was not
possible to get the information
from another source because the
only other paty to the
communication — Simmons — had
refused to testify; the information
was not privileged because, Willis
argued, there was awaiver; and the
information was critical to pre-trial
preparation.  The Court pretty
much agreed. Simmons  had
refused to answer; the court agreed
that there was a waiver of the
attorney-client privilege; and the
information was critical.  But
Snyder still did not have to submit
to a deposition, because the
information he had was obtainable
from another source. The court
found that the proper remedy was
to move to compel answers from
the client, not to proceed with the
deposition of the attorney.

You Are LessLikely To
Have To Submit To
A Deposition If You

Are Counsel Of Record

In deciding whether attorneys
must submit to discovery, the
courts make an important — and
understandable —  distinction

between players and kibitzers.
Most courts assume that attempts
to depose trial counsel are
consciously designed or
unconsciously bound to disrupt
trial  preparation out of al
proportion to the need to discover
facts. But the same considerations
are not present for non-trial
counsel, such as in-house counsel
who are assisting with the
litigation.

In Evans v. Atwood, 1999
U.S. Dist. LEXIS 17545 (D.D.C.
1999), the Court acknowledged the
Shelton standards and “the courts
reluctance to allow parties to
depose opposing counsel.” But the
Evans court found that those
concerns are not “substantialy
implicated” where the counsel to
be deposed is not active trid
counsel.

We would have liked to have
been flies on the wall for this one.
A week before the discovery cutoff
in what we can only presume was
contentious litigation, the plaintiff
served a subpoena for the
deposition of defendant’s in-house
counsel, Mr.Hanley, who had
been actively assisting with the
litigation and who had attended
most of the earlier depositions.
The following day, plaintiff
countered by serving a subpoena
on defendant’s lead trial counsel,
Mr. Whelan.  Cross motions to
quash were filed. The Magistrate
Judge found that there was an
important distinction between in-
house counsel who had not filed an
appearance — despite the fact that
in-house counsel was clearly
involved in the litigation — and
outside counsel. Different strokes
for different folks? You bet. The
only standard for non-trial counsel,
Mr. Hanley, was whether he had
discoverable  knowledge; but
“Mr. Whelan, as opposing counsel
— rather than in-house counsel —
is protected from deposition absent
the meeting of strident standards.”
The Davis Company's Inc.v.
Emerald Cassino Inc., 2000 U.S.
Dist. LEXIS 7867 (N.D. 1ll. 2000).
Now, that's what the court held.
But because of defects in the
subpoena issued to Mr. Hanley, the
Court ordered that neither
deposition go forward. The
cynical reader could conclude that
despite the articulation of different
rules, the result some courts will
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stretch for is the same under either
rule — formal appearance or not,
lawyers  involved in  trid
preparation shouldn’t have to give
depositions. At least where
gamesmanship is afoot.

“When A Party Employs A
Counsdl . .. [Who] Has Played A
Role In The Underlying Facts, . . .

[You] Have Every Reason To

Expect That The Attorney's

Deposition May Be Requested”

But other courts have not
been so quick to find ways or use
the Shelton factors to shield
attorneys from discovery. In
Amicus Communications, LPv.
Hewlett Packard Company, Inc.,
1999 U.S. Dist. LEXIS 20901
(D.D.C. 1999), the court refused to
enter a blanket protective order to
head off the deposition of lead trial
counsel. “When a party employs a
counsel to represent it in a case
where an attorney has played arole
in the underlying facts, both the
attorney and the party have every
reason to expect that the attorney’s
deposition may be requested.” In
ordering that the deposition go
forward, the Court observed that
Shelton arose in the context of an
attempt to depose a lawyer who
had no factua, prelitigation
knowledge relevant to the pending
action. The issue, then, is whether
prelitigation knowledge makes trial
counsel fair game. And the answer
isthat it probably does.

Our focus in these columns is
on discovery, but there are both
practical and ethical rulesyou must
assess before you accept litigation
representation.  If you played a
prelitigation role in the facts, you
should — you must — consider and
fully vet the possibility that you
will be the subject of discovery
and maybe even trial testimony.

You Won't Like It, But
Don’t Be Surprised
When Deposition Happens

Okay, let's review. The fact
that you are an attorney may let
you sit in those more slightly more
comfortable seats in front of the
bar when you come to court, but it
does not necessarily mean that you
are exempt from the discovery you
so willingly wage on ordinary
citizens. If you are counsel of

record in a case, and if you have no
prelitigation knowledge of the
case, you can be reasonably
assured that the courts will have
some sympathy and make your
opponent meet a heavy burden
before you are deposed. But you
have no immunity. And if you are
not counsel of record, or if you
have prelitigation factual
knowledge relevant to the
litigation, you are far less likely to
convince the Court you should not
have to submit to a deposition.

Part of your early litigation
strategy should be to consider the
likelihood that you may become a
discovery witness. You should
look for ways to avoid that
possibility by ensuring that your
opponent has alternate sources for
the same information that you
might possess. But you should not
be surprised — and above all else
you should not let your client be
surprised — by the fact that you
may end up having to give
testimony.
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When Ben Franklin observed,
in Poor Richard’'s Almanac, that
“an ounce of prevention is worth a
pound of cure” he could not
possibly have been thinking of 21%
century litigation. But 21% century
litigators must surely be thinking
of old Ben when they embark upon
commercial litigation. By its
nature, commercial litigation
involves secrets, or at least sort-of
secrets or at very least wanna-be
secrets.  Two commercial entities
that hate one another enough to
end up in court hate more the
thought of disclosing to ther
competitors their business plans,
customer lists, employee rosters,
trade secrets, and what have you
(the technical business term for
“anything”).  They insist upon
protective orders to prevent
disclosure of the corporate family
jewels.  And if an ounce of
protection is good, well then, a
ream must be better.

We Make Protective Orders More
Detailed But Not More Effective

When was the last (or first )
time you saw a one ounce
protective order? We start with the
simple notion — capable of being
written in a single sentence — such
as “The parties mutually agree that
they shal not use any materials
disclosed to them in discovery and
not aready public knowledge in
any manner whatsoever except to
conduct this litigation.” But if an
ounce of language is nice, our
twisted legal minds reason, more
must be better. Like a Scrabble

DISCOVERY

An Ounce of Protection

By Jerold S. Solovy
and Robert L. Byman

game, we build on more words,
often at funny angles, until we
have filled up the board.
Protective Orders nowadays run
page after page. They have more
tiers than an NBA stadium, with
one level of protection for ordinary
secrets (the enemy can see them,
but has to promise not to use
them), another for mortal secrets (a
few select agents of the enemy can
see them, but then we have to kill
them), and another for vena
secrets (the enemy can't see them
a al, but their lawyers can, so
long as they don’t understand what

they’re seeing).
Come on. Who are we
kidding? Do these protective

ordersreally protect? Or do we get
the same answer the Edwin Starr
gave to his own question: “War!
What is it good for? —
“ Absolutely nothing?”

OK, even we are not that
cynical. Protective orders offer
protection. But we are somewhat
cynical. Protective orders, no
matter how fat we make them,
offer mere ounces of protection.
And if we do not realize that these
orders are inadequate to the task,
we are lulled into a hopelesdy
false sense of security. (If the
phrase “Maginot Line” does not
conjure for you the image we hope
to create here, go back to your
World War |l history..) You
cannot rely on a protective order,
no matter how cleverly crafted, to
protect your client’s confidences.
In certain litigation, the notion of
“protective order” is an oxymoron.

-

-
.
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So what does a protective
order really protect?

“lI have repeatedly warned
counsel in this matter that should
there be any unauthorized breaches
of the Court’s Protective Order and
the Court can trace these breaches
to a source, that sanctions will be
in order. This is a civil case.
Sanctions can be quite substantial
in acivil case.” Jones v. William
Jefferson Clinton, 1999 U.S. Dist.
LEX1S5282 (E.D. Ark. 1999).

Truly Substantial Sanctions
AreTruly Rare

Right. Sanctions can be quite
substantial. Especialy when the
President of the United States, in a
rather public setting, irritates, well
no, infuriates, a federal judge. So
the sanction for willful contempt
was $1,202 plus attorneys fees.
Jones v. Clinton, 36 F. Supp. 2d
1118, 1135 (E.D. Ark. 1999).
Let's get real. The cases that
impose substantial sanctions are
few and far between.

You represent SuperSecret
Engineering Systems Co., the well-
known supplier of left handed
flugel nuts. The market for left
handed flugel nuts in the United
States aone is a billion units a
year. Until now, the three major
suppliers all have had roughly the
same manufacturing cost, a buck a
nut. The retail priceis $1.50 per, a
nice comfortable profit. But
SuperSecret has developed a new
process that will drop the cost to
50 cents; SuperSecret can drop the
sales price to $1.00, capturing the

entire market and $500 million a
year in pure profit. It can do that,
that is, if it can keep its process a
secret.  So when Doug Argrave,
SuperSecret’s Director of
Engineering, leaves abruptly to
join SuperSecret’'s chief
competitor, CopyClone Industries,
there is a corporate “uh-oh.” You
pull an al-nighter and get the TRO
motion on file the next day. You
clam perfidy by Argrave and by
CopyClone. You get apreliminary
injunction. You aso get a
counterclaim from CopyClone for
unfair competition and abuse of
process and illega dliteration.
Litigation is joined. Discovery is
begun. And you put in place the
most state of the art, fully loaded
with all the bells and whistles
protective order ever conceived by
lawyer. SuperSecrets secrets are
safe. Lifeisgood.

Is it? Step back. When
SuperSecret came to you, it knew
it had a problem. Argrave might
be about to spill the secrets to
CopyClone. You may have
prevented that. Maybe. But what
you have done for amost sure is
guaranty — whether or not
CopyClone knew the secrets
before the litigation — CopyClone
will learn those secrets as a result
of the litigation. And SuperSecret
may not be able to do a thing about
CopyClone using its no-longer
secret secrets.

A Protective Order May Not
Provide Much Protection
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The rub is that you are not
really al that sure how much
Argrave knew or was able to
convey, and you are not all that
sure that he actually turned over
whatever he did know. What you
can be sure of is that, during the
course of the litigation, the other
side will seek full discovery into
the details of your trade secrets.
What you may or may not have
given up by educating your former
employee, you will certainly turn
over to the other side in discovery.
And all you have standing between
you and the loss of $500 million in
profits is a few pieces of paper
with the words “ Protective Order.”

How good is that paper?
Courts generaly start with the
notion, when imposing sanctions,
that the least onerous sanction
available to redress the problem is
the sanction that ought to be
imposed. United States ex rel.
Koch v. Koch Indus., 197 F.R.D.
488 (N.D. Okla. 1999). What is
the likelihood, then, that a court
will enter a $500 million sanction,
even if you can prove with crystal
clarity that there has been a breach
of aprotective order? More likely,
the court will impose a fine of
several thousand or tens of
thousands of dollars, a price
CopyClone would gladly pay for a
share of that $500 million profit.

Even if you could find a court
with the courage to enter red
damages, based upon real injuries,
you would have the burden of
proving those injuries.  Unless
CopyClone acts like an idiot, and
leaves a paper trail of admissions,
chances are that the other side will
use your trade secretsin away that
inserts some ambiguity into
whether there was an actual theft
or an honest independent
development of the same process.
If so, your ability to prove red
damages may not exist.

Even Honest People Can Let
Secrets Slip

Well, you say, | can make
sure that nothing given up in
discovery ever reaches the
business people a CopyClone,
simply with the common expedient
of including in the Protective
Order a level of “attorneys eyes
only.” CopyClone's cretinous
business people might violate the

protective order, you say, but you
can rely on an attorney’s instinct
for self-preservation of her license
not to disclose matters to her
client. You say. Trying to isolate
disclosure to attorneys may not
work. No matter how much you
try to restrict access to attorneys
eyes only, the problem is that
attorneys seldom have sufficient
eyesight to interpret technica
documents; courts understand that
the attorneys may require some
ability to share even the most
sensitive materials  with  their
clientsin order to understand them.
So they will beg for some relief
and you can't presume that the
court will hold them to a strict
“attorneys eyes only.”

Lest you think we are
sounding alarms because we have
no faith in the honesty of the
CopyClones of the real world, hold
up. If you are dealing with liars
and criminals, you have little hope.
But it doesn’t take a thief; you can
amost as easily lose confidences
shared with honest people. The
lawyer or consultant or business
person who receives a confidence
under a protective order is human.
He may know it is a secret that
must not re revealed or used; he
may honestly try to keep the secret.
But human nature being what it is,
with the passage of time, he will
only know that he knows
something; he will forget how he
came to know it, and he is prone,
however unwittingly, to disclose it.
The only way to keep a secret isto
not tell it. And a protective order
is mechanism designed to tell
secrets to others.

Don’'t get us wrong. We
don't mean to suggest that we
think you should not bother to get
protective orders. You should..
You should also carry an umbrella
during a hurricane; just don't
assume it will guaranty you won’t
get wet. So maybe, just maybe,
before you start drafting that TRO
motion to commence litigation,
you ought to counsel SuperSecret

and make sure that it fully
understands the possible
implications of escalating the

problem and the limitations of
protective orders.

There May Be Even Less
Protection In Alternate Dispute
Resolution

48

More and more, commercial
litigants turn to alternate dispute
resolution to avoid the delay and
expense of litigation. Arbitrations
are, generally, faster and less
costly and give the parties an
opportunity to select arbitrators or
mediators with specialized
backgrounds who are better able to
understand and resolve
particularized disputes.

When we enter these ADR
forums, we bring with us the
baggage of our litigation
experience. And we assume that a
protective order is just as good in
an arbitration proceeding as in a
court proceeding. Bad assumption.
Whatever substance these orders
may have when entered by ajudge,
they are less so when entered by a
rent-a-judge. When a judge enters
an order, she expects it to be
carried out. She may or may not
be upset about the disclosure of
some piece of information from
one corporate entity to another, but
sheis unlikely to forgive someone
who contemptuously disobeys her
own order.

When parties to an arbitration
enter a protective order, it is
simply a contractual undertaking,
nothing more, nothing less. It may
be entered by an arbitrator, it may
be notarized, the arbitrator might
even put a gold sea on it, but the
arbitrator is simply a person
chosen by contractual agreement to
resolve disputes, and arbitrators
have no power of contempt. If you
can prove a violation of an
arbitrator’s protective order during
the course of the arbitration
proceedings, you can present that
breach as part of the claim in the
arbitration; and the arbitrator, like
the judge, is likely to be irritated
by a breach of his order. That
irritation could lead to an
additional award in the arbitration.
But the more likely scenario is that
you will not learn of a breach until
the arbitration is concluded, at
which point your only remedy is
likely to be to commence a
separate arbitration for that breach.

We have seen some attempts
in arbitrations to enlist the aid of
the courts as part of an arbitrator-
entered protective order. As part
of the order, the parties agree to
submit any claims for breach of the
protective order to a court for
possible injunctive or monetary

relief. But a court faced with a
breach of an arbitrator’s order has
no authority to enter sanctions.
What isthere to sanction? Thereis
no court order which has been
breached, so no basis for judicia
contempt. See Poliquin v. Garden
Way, Inc, 154 F.R.D. 29 (D.
Maine 1994) All acourt can realy
do when faced with the breach of
an arbitrator-entered  protective
order is assess whether there has
been a breach of contract and
award contract damages as a resullt.
You can try to up the ante, of
course, by inserting penalty
provisions in an arbitrator
protective order. But that won't
work because contractual attempts
to impose pendties are not
enforceable. Farmers Export Co.
v. Prois, 799 F.2d 159 (5" Cir.
1986).

Consider The Potential Loss of A
Secret As a Potential Cost of
Litigation

Hereisthe point. Werely too
much on protective orders, whether
they come by the ounce or the
pound. When you review the
bidding on whether to institute
litigation, one of the factors you
and your client need to consider is
whether the litigation will come
with the potential cost of forcing
you to turn secrets over to your
litigation adversary.
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The Italians have a phrase—
mettere in piazza — literally “to put
it out in the town square.” People
mettere in piazza when they blurt
out their secrets in public places.
And there is a word for such
people — buffone. It is natura to
want to share information with
others with whom we share
common interests. But if we do so,
are we buffoons, airing our secrets
in public?

No, no, we are not fools. We
protect our secrets by entering into
common interest  agreements.
These agreements keep our secrets
safe, right? Waell, stick thisin your
piazza — common interest
agreements may or may not protect
shared confidences; and they may
come with a trap that can cost you
your relationship with your client.

Common | nterest Goes Beyond
Joint Defense

The notion of sharing — and
protecting - privileged
communications among parties
arises most naturally in the
criminal  context, where co-
defendants agree to pool resources
under a joint defense agreement.

Joint criminal defendants
indisputably have a common
adversary — the  government.

While the potential always exists
for co-defendants to become
adverse to one another, the
adversity is likely to go no further
than antagonistic defenses and it is
unlikely that today’ s co-defendants
will become tomorrow’s toe to toe
litigants. And, perhaps most
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Common Interest Agreements
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significantly, there is seldom any
interest from non-parties to nose
into the shared confidences by
trying to undo the joint defense

agreement.
Well, at least that's true for
typical blue-collar criminal

matters. But in white collar cases
and in commercia litigation, the
relationships are more
complicated. The parties may be
adigned as joint plantiffs,
defendants, cross-claimants, or
whatever. So, at the outset, we
need a better term than “joint-
defense”; the English language
obliges with phrases like “joint
interest” or “common interest” or
“mutual cooperation” agreements.
Now, chances are that parties to
complex litigation are business
collaborators or competitors with
multiple relationships which could
sour in the future; they may have
common interests today, but
commercial parties often end up on
opposite sides of the v. And even
if the parties themselves remain
friends, there is enormous potential
that other parties who were not
part of the common interest
agreement will try to get access to
shared materials.

So, when you enter into a
common interest agreement, you
had best assume that it will be
attacked, not only by outsiders but
by the presently cooperating
parties themselves. Just how much
protection do these agreements
offer? The simple answer: they
offer a fair amount of protection,
but something well short of
absolute.

-

So let’'s make a few points.
One. There is no such thing as a
“joint-defense privilege.” Rather,
“joint-defense”  or  “common
interest” or whatever are doctrines
which extend the umbrella of
protection for aready existing
privileges such as attorney-client
communications or work product.
“Joint-defense” is rubric to
preserve, not create, privilege.
Two. All privileges are narrowly
construed because they are
anathema to the concept of full
discovery; so you should expect
the courts to be particularly narrow
when they address an extension
engrafted onto a privilege. Passing
privileged material  under a
cooperation agreement may — but
may not — preserve the privilege.
Three. If you do it right, you can
maintain privilege as to rest of the
world, but you will waive any
privilege at least as to your partner
to the common interest agreement.
And four — Fore —look out! When
your client enters into a joint
interest agreement, the other
parties to that agreement may
come to consider you as their
attorney — and may have a valid
basis to disgualify you from
representing your own client if
things later turn adverse.

Privilege I s Maintained Even
Though The Parties Later
Become Adverse

You need not worry greatly
about the prospect of later
adversity; so long as the present
agreement is bona fide, later

realignment of interest will not
negate a common interest
agreement. “That a joint defense
may be made by somewhat
unsteady bedfellows does not in
itself negate the existence or
viability of the joint defense.” In
the Matter of Grand Jury
Subpoena Duces Tecum dated
November 16, 1974, 406 F. Supp.
381, 392 (S.D. N.Y 1975); see also
In re Megan-Racine Associates,
Inc.v. Niagara Mohawk Power
Corp., 189 B.R. 562 (N.D. N.Y
1995).

You aready well know that a
privilege is lost if disclosed to
outsiders — so does the signing of a
common interest agreement make
outsiders insiders and
automatically extend the umbrella
to any communication? No. The
privilege may be lost unless it is
communicated in the course of a
joint effort in anticipated or actual

litigation and safeguards are
imposed to  maintan  the
confidentiality of the material. See
generally, Matter of Bevill,
Bresler & Schulman Asset

Management, 805 F.2d 120, 126
(3d Cir. 1986).

A Common Interest May Not Be
Enough for a Valid Common
I nterest Agreement

To maintain the privilege, it
may not be enough merely to have
mutual or common interests.
During merger negotiations, A and
B disclose to one another their
respective attorneys work product
assessments of litigation pending
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against each company. Clearly,
there is a common interest among
A and B in the disclosure of that
information, but is that interest
sufficient to protect the privilege
when C demands to see it and
argues that the privilege was
waived by disclosure? Maybe.
Maybe not. Some courts take the
expansive view that any material
shared in common interest remains
protected. Hewlett Packard v.
Bausch & Lomb, 115 F.R.D. 308
(N.D. Cal. 1987). But other courts
find that a common business
interest won't do. There must be a
common legal interest,
communicated in aid of existing or
anticipated litigation. See Bank
Brussels Lambert v. Credit
Lyonnais, 160 F.R.D. 437 (S.D.
N.Y. 1995). Were these privileged
opinions shared to assist in joint
litigation strategy against a
common enemy or were they
exchanged for business reasons, as
part of merger due diligence? If
the disclosure isin furtherance of a
common litigation goal, you can be
reasonably  certain  that the
privilege is maintained; but if the
exchange is for a business purpose,
you are in peril of losing the

privilege.

When You Share Information
With An Other, You Waive
Privilege As To That Other

When the common interest
turns sour, and parties who had
exchanged information under a
cooperation  agreement  later
become adverse to one another,
courts will not unscramble the
eggs. Having shared privileged
materials with the other party, you
cannot reclaim the privilege.
When the parties interests are
restructured “neither can
reasonably be alowed to deny to
the other the use of information
which he already had by virtue of
the former’s own disclosure” In
the Matter of Grand Jury
Subpoena Duces Tecum dated
November 16, 1974, 406 F. Supp.
381, 394 (S.D. N.Y. 1975). You
can — and should — contract in your
joint cooperation agreement for a
prohibition of use against you of
information you have shared, but
you will have a contract right, not
an absolute privilege.

But you can still maintain a
privilege as against third parties,
even if your now adverse former
partner wants to break it. “This
does not mean, however, that the
rest of the world suddenly becomes
entitled to privileged information
just because the internal structure
of the joint defense unit has been
changed.” Securities  Investor
Protection  Corp. v. Sratton
Oakmont, Inc., 213 B.R. 433, 438
(SD. N.Y. 1997). The merger
between A and B fell through and
they are now suing one another
over the broken engagement. On
the theory that any enemy of my
enemy is my friend, B wants to
share A’s confidentia litigation
assessment of its lawsuit against C
with — you guessed it — C. Nope.
A can no longer assert privilege for
the assessment against B, but B
can't waive A’s privilege as to
third parties. “Joint defense
privilege would be stripped of its
purpose and effectiveness if one
party could unilaterally waive the
privilege in favor of a third party,
even if the original defendants had
become adverse” Madison
Management Group, Inc. v. Fogel,
212 B.R. 894, 898 (N.D. IIl. 1997).
Easy asA, B,and C.

Okay, let's use a little
example to review. You represent
Righteous, Inc., who purchased a
mad cow rendering plant from
Conglomerate Co., which in turn
had bought the plant from Toxic
Waste Indus., using the services of
an engineering firm, Boring As
Dirt, Inc. The plant, it turns out,
has leaked noxious material into
the nearby river since the cows
came home. Downstream Ltd.
sues Righteous, Conglomerate,
Toxic Waste, and Boring.

Clearly, al of the defendants
have a common interest against
Downstream. Just as clearly, these
defendants could find themselves
adverse to one another on various
cross claims.

You generate an important
piece of work product analyzing
clams, defenses, and theories.
You want to join forces with
Conglomerate to  efficiently
minimize costs and present a
united front.  Conglomerate is
willing to work toward the
common good, but naturally wants
access to your work product. With
a well-crafted cooperation
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agreement, you can be reasonably
assured that you can protect your
work product from disclosure to
Toxic Waste and Boring, not to
mention other third parties. You
know that the price you pay for
cooperation is that, if you later end
up at loggerheads with
Conglomerate, you will have
waived the privilege as to it, but
chances are that you can keep
Conglomerate from sharing the
privileged material with anyone
else.

So that’s it, right? Well, no,
there's one more thing you had
best consider. Righteous may be
able to maintain the privilege for
anything shared under a
cooperation agreement, but the
cost of maintaining the privilege
could be reflected in having to
retain new counsel. And the cost
to you might be in the loss of your
client.

Beware The Possibility That A
Common | nterest Agreement
Could Lead To Disqualification

Remember. The shared
information is only privileged in
the first place because of an
attorney-client relationship. And
because the joint cooperation
privilege is an simply extension of
the  attorney-client  privilege,
counsel for the cooperating parties
may imputedly be put into an
attorney-client relationship  with
the other members. In City of
Kalamazoo v. Michigan Disposal
Service Corp., 125 F. Supp. 2d 219
(W.D. Mich. 2000), counse
represented General Motors in a
CERCLA action brought against
multiple entities. A joint defense
group was created to pool
resources and reduce litigation
costs for the entire group. GM’s
attorneys took the laboring oar in
various joint activities. Later, in
new litigation in which GM and
another member of the joint
defense group found themselves
adverse to one another, the other
member successfully disqualified
GM'’s counsel from representing
GM in the new matter — because an
imputed attorney-client
relationship had been created as a
result of the joint effort.

Disgqualification may result
even when counsel has not acted as
common counsel but smply as a

result of the sharing of confidential
information. See GTE North,
Inc.v. Apache Prod. Co., 914
F. Supp. 1575 (N.D. Ill. 1996).
These cases are the nightmare
scenario, and there are plenty of
cases that drain to  deny
disgualification. But that's the
point — they strain. You need to
consider, before you run the risk of
adding to the case lore on this
issue, whether the prize of shared
information may be worth the cost
of disquaification.

It is common, and advisable,
to disclaim the creation of any
imputed attorney-client
relationship in the cooperation
agreement. These clauses may
work. But don't kid yourself, they
may  not. Questions  of
disqualification and ethical
standards are matters of public
policy and of judicia concern
which cannot necessarily be
contracted away by the parties.
And if you successfully disclaim
that the sharing of information
creates an attorney-client
relationship, you may persuade the
court that the material is not itself
privileged, and not entitled to the
very protection the agreement was
designed to confer.

Cooperation among parties
with common interests is highly
desirable, both because it is likely
to minimize the costs of litigation
and because it is likely to create
the most coordinated and best
possible defense or prosecution of
aclaim against acommon foe. But
the advantages must be weighed
against the downside. The only
way to keep a secret is, well, to
keep it. If you don't want to find
yourself  mettere in  piazza,
consider carefully whether the best
defensereally isajoint defense.
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When isit wrong to exercise a
right? You know, of course, that
deposition witnesses have a right
to read and sign their transcripts.
But that “right,” conferred by
F.R.Civ.P. 30(e), may offer scant
little  benefit, while posing
enormous potential menace. This
right iswrong.

Whose Right s It, Anyway?

There has always been some
confusion over ownership of this
so-caled right. Originaly, the
right was conferred automatically;
the rule provided that the transcript
had to — had to — be submitted for
review to the deponent unless
“waived by the witness and by the
parties” In 1993, the rule was
amended to require that the right
be specifically invoked, by the
“deponent or a party.”  Some
lawyers of our acquaintance have
taken the position that these
references to parties mean that they
can coerce an otherwise reluctant
deponent to go to the trouble of
reading and signing her deposition.
And, since the case law was dotted
with occasional opinions in which
the court actually ordered a
reluctant witness to sign a
deposition, that argument was not
totally without support. See, eg.,
Pfau v. Coopers & Lybrand, 1992
Dist. LEXIS 3751 (SD.N.Y.
1992).

But come on. The point was
not to get a signed transcript, but
rather to get a final, conclusive
transcript. The “right” to sign was
frustrating that end game, because

DISCOVERY

Do You Sign Here?

By Jerold S. Solovy
and Robert L. Byman

many deponents refused or failed
to sign. So the 1970 amendments
to the rule specifically added a 30
day time limit. The amendment
put on alimit after which the right
was deemed waived and the
transcript  was deemed correct
without signature, so “it is doubtful
that Rule30(e) was intended to
alow an opposing party the ‘right’
to require a deponent to read,
review and sign a transcript of the
deposition.” Soto v. McLean, 40
Fed. R. Serv. 3d (E.D.N.C. 1998).

The Right To Write

Rule 30(e) allows awitness to
ater deposition testimony “by
reciting such changes.” The
deponent can’t change the actual
transcript; she can merely add
errata sheets. But “errata are not
limited to errors of transcription.
Any change, whether in form or in
substance, can be made, so long as
it is timely and so long as it is

accompanied by  “adequate”
reasons.

So a witness is allowed to
make changes — “even those

having the effect of contradicting
the original answers, regardless of
how unconvincing the deponent’s
explanation for making the
changes might be.” Hlinko v.
Virgen Atlantic Airways, 1997 U.S.
Dist. LEX1S 1627 (S.D.N.Y 1997).
If the changes in substance make
the origina deposition suspect or
meaningless, the court can order
that the deposition be reopened,
but the genera rule is that a
witness is free to contradict as

-
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much as he or she pleases, so long
asreasons are given. Id.

The key is that areason hasto
be offered — it doesn’t have to be
a convincing reason. Suppose the
transcript reads “the light was
groaning.” The witness puts an
entry on the emrata sheet:
“8groaning’ should be ‘green’.”
Nothing more. Well, it is obvious
that groaning was probably a
typographical error. But if the
deponent does not articulate a
reason, no matter how obvious, the
change does not comport with Rule
30(e) and is subject to being
stricken. Holland v. Cedar Creek
Mining, Inc., 198 F.R.D. 651 (S.D.
W.NVa  2001). Conversely,
suppose the transcript reads “the
light was green.” The deponent
puts on the errata sheet: “8green’
should be ‘red’. Reason: | was
confused by the question.” The
reason given is not exactly
satisfying, but it  satisfies
Rule 30(e).

Well, maybe. The deponent
can probably get away with
making some number of shaky
substantive changes, but courts,
like harried parents, have limits.
In  Greenwayv. International
Paper Co., 144 F.R.D. 322 (W.D.
La 1992), the plaintiff proposed
64 corrections to a 200-page
deposition.  For example, when
asked at her deposition if she could
recal any instance of retaliation,
the plaintiff answered, “No, sir.”
But on reflection, the plaintiff
proposed correcting that answer to
“Yes, sr. For example, after |
filed the quick-hour grievance in

June of 1990, Jimmy retaliated
against me by forbidding me from
using the telephone while at work,
taking any jobs without his
permission and taking to any
management  personnel  without
first talking to him. Additionally, .
.. [and so on for another twelve
lines].” The plaintiff offered
reasons for her changes: the
corrections were more accurae
and complete; she had subsequent
and more accurate recal; she
wished to clarify her answers. No
good; the court struck the corrected
answers. “A deposition is not a
take-home examination,” the court
chastised.

It's My Right, And | Can
TryltIf 1 Want To

Look, you have a God-given
right, if you want to, to stand out in
the rain. But it is not necessary to
exercise a right simply because
you have it. So a witness has the
Congress-given right to read and
sign the deposition. But why
should she? Let's get one thing
straight.  What have you done
when you add a substantive errata
sheet? You have, in one nice
package, given your opponent
impeaching material.

Let’'s see how it might all play
out at trial. At the deposition, the
witness is asked “what color was
the light?” She answers “I don’t
really remember.” After reviewing
the transcript, she tells you “ Gosh,
now that | think about it, | have a
vague recollection that the light
was starting to turn green.” It will
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look better if you make the change
— and accept the impeaching value
of the two different recollections —
immediately rather than at trial.

Will it? Think about it. Your
witness has aready a shift in
recollection over the course of the
thirty days between deposition and
transcription.  Whether you back
off the original testimony now or
later, you will have to deal with the
impeaching  effect of  the
difference. But what if, by time of
trial, the witness honestly comes
back to “lI don't remember’?
You've created impeachment for
nothing. Or what if there is an
even further evolution of memory?
What if, by the time of trial, the
witness says “You know, now that
I have had a lot of time to think
about it, | remember clearly now,
the light was green.” Now you
have three different versions to
deal with. Any change the witness
makes now in connection with
reviewing and signing the
deposition will lock in some
amount of impeachment. You are
stuck with the transcript whether
you correct it or not. You are
stuck with trial testimony. Why
stick yourself with errata that
might tell yet a third story,
hei ghtening the impeachment?

No Sign Is A Good Sign

If you make the decision to
make the corrections immediately,
of course, the witness has to sign
the corrected transcript. But we
know lawyers who have their
deponents sign transcripts even
when there are zero changes or
where the only corrections are
obvious typos. We know these
lawyers but we do not understand
why they do this. Why would you
have a witness sign a deposition as
a gratuitous act and add to the
possible impeaching value of the
transcript?

You know how it goes when
the deposition testimony was “the
light was red” and the trid
testimony is “the light was green”:

Q: Ms. Smith, you just said
that the light was green?

A: Right.

Q. You recdl giving a
deposition ayear ago?

A: Yes

Q: You took the same oath
to tell thetruth in that deposition as
you did today?

A: Of course.

Q: And a year ago, your
testimony under oath was that the
light was red?

A: Yeah but...

Now suppose you had
exercised the deponent’s right to
read and sign the deposition. Add
thisto your witness' squirm:

Q: And you didn't just
testify ayear ago that the light was
red. You carefully read the
transcript of that deposition,
without any pressure, and on full
reflection you were satisfied — and
you confirmed — that the light was
red?

A: Wadl | thought so at the
time. ..

Q: So in addition to
testifying under oath the light was
red, you read that testimony and
certified under oath that what you
had said was right?

A: Yeah, but, but, but . . .

But Don’t Waive The Right To
Sign, Just In Case

If you waive the right to sign,
you're stuck with the transcript,
errors and al. If you read and
correct and sign the deposition,
you're still stuck — really stuck —
both with what is in the transcript,
plus with the corrections. So when
you get to trial, it probably does
not matter al that much which
version you're stuck with, but it's
dlightly better to be stuck with a
transcript you didn’t review and
expresdy ratify.

But what if you never get to
trial because of that erroneous
transcript? In Rios v. Bigler, 67
F.3d 1543 (10th Cir. 1995), the
plaintiff brought a malpractice
action, claming that there was a
negligent failure to diagnose a
condition. However, when the
plaintiff’s expert was deposed, he
was not critical of the defendant
doctor for failing to make the
diagnosis. The defendant sought
summary  judgment on that
testimony. Plaintiff countered with
an affidavit from the expert stating
that he was in fact critical of the
failure to diagnose; at the same
time, the expert sought leave to
amend his deposition answers to
clarify and expand upon them.
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The court found that the attempt to
clarify deposition testimony was
not timely under Rule 30(e) and
that the deposition transcript,
therefore, stood. The court further
found that any affidavit at odds
with the deposition was an
impermissible attempt to create to
sham fact issue. Summary
judgment was affirmed.

A deposition is not an Etch-a-
Sketch®. You can't simply pick
up the waxed paper and erase what
you wish you had not drawn. You
can correct it, if you follow the
rules and timetables for correcting
it, but it doing so, you will simply
codify the fact that the witness has
said two different things on two
different occasions. So you may
not want to do that — except when
what the witness said, unless
refuted, will result in summary
judgment. But you only have 30
days to do that. The court can
forgive or extend the 30 day
deadline, of course, but the Rios
court did not and you cannot
assume your court will be any
more sympathetic.

So here's what we do. To
keep our options open, we always
invoke, prior to the conclusion of
the deposition, the right to review
and sign the deposition. Then we
think very carefully about whether
our witness has said anything
during the deposition that
absolutely  requires  correction.
And unless he has stepped in
something awful, we waive
signature and let the transcript
stand.

Of course, we reserve the
right to review this article during
the next 30 days and make
appropriate changes.
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Rambo Redux

November 12, 2001

By Jerold S. Solovy
and Robert L. Byman

The world has of late been
forced to face the sad reality that
diseases such as smallpox — which
we thought had been eradicated —
continue to pose area threat. And
in our profession, we must face the
grim prospect that Rambo still
lives.

We Thought Rambo Had
Been laid To Rest

A decade or so ago, the
literature was filled with examples
of Rambo litigation; here'sone: In
Cadtillo v. S. Paul Fire & Marine
Insurance Co., 938 F.2d 776 (7th
Cir. 1991), attorneys representing a
deponent imposed multiple
objections that blatantly coached
the witness; they instructed the
witness not to answer questions
based upon counsels’ definition of
relevance; they engaged in lengthy
on the record colloguies and ad
hominem attacks on opposing
counsel. At one point, examining
counsel proposed, as suggested by
the court in the event of a dispute,
phoning the judge for guidance
about these tactics — only to by met
with a refusal to allow use of the
phone: “1 would caution you not to
use any telephones in this office
unless you are invited to do so,
counsel .... You can write your
threatening letters to me. But, you
step outside this room and touch
the telephone, and I'll take care of
that in the way one does who has
possessory rights.” Id. at 779.

No doubt, these objecting,
threatening lawyers impressed
their clients with how tough they

were. No doubt, it just felt good to
stare down an opponent and bully
him into submission. But it
probably didn’t feel quite so good
when the lawyer was personaly
assessed a monetary fine and the
client's case was dismissed for
discovery abuse.

In Van Pilsum v. lowa Sate
University, 152 F.R.D. 179 (S.D.
la. 1993), the court admonished
counsel for both sides for
“argument, bickering, haranguing,
and general interference” during a
deposition. The court noted that
Rambo litigation, “which may
prove effective out of the presence
of the court, and may be
impressive to clients as well as
ego-gratifying to those who
practice it, will not be tolerated by
this court.” Id. at 181. The court
required that all future depositions
be taken before a Special Master.
“The use of a discovery master is
rare in this district. However, the
acrimony which exists between
these counsel does not serve their
clients or the justice system. It
necessitates the provision of day
care for counsel, who, like small
children cannot get along and
require adult supervision.” Id.
The lawyers — and their clients —
were required to incur significant
extra cost and cumber as the price
for their inability to conduct
discovery without an umpire.

The 1993 and 2000
Amendments Killed Rambo

Sadly, these cases were not
aberrations, however aberrant the

-
.
&

behavior. And so we fixed the
problem. In 1993, F.R.Civ.P.
30(d) was amended to leave no
doubt about the line between
proper and sanctionable conduct;
well, okay, there was alittle doubt,
but that last pocket of ambiguity
was eradicated with the 2000
amendments. And now the rule
could not be more clear. RIP,
Rambo.

“Any objection made during
a deposition must be stated

concisely and in a non-
argumentative and non-
suggestive manner.” F.R.Civ.P.

30(d)(1). No ambiguity there.
You can say “Objection. Form.”
You can say “Objection. Lacks

foundation.” But you cannot say
“Wait a minute, you sorry excuse
for a lawyer — that question is
awful. When you ask ‘When did
you decide to leave your
employment? do you mean ‘When
did you first think about it? or do
you mean ‘Did you decide before
or after you consulted with
counsel?”

“A person may instruct a
witness not to answer only when
necessary to preserve a privilege,
to enforce a limitation directed
by the court, or to present a
motion under Rule 30(d)(4).” Id.
No ambiguity there. You can't tell
your witness not to answer a
question unless the answer would
violate a privilege or court order,
or unless, immediately after
making your instruction, you run,
do not walk, do not pass GO, to
court and present a motion to

explain why the question — or
questioning — warrants relief.

No ambiguity. Except that —
despite the fact that the 1993 and
2000 revisions were carefully
considered,  fully debated and
widely published; despite the fact
that case after case has excoriated
Rambo and his wannabees — a fair
(well, an unfair) number of
lawyers (who, after 19 years or so
of education, presumably can read)
haven't gotten the message. The
virus ill lives. In the past few
months, cases have been reported
of outbresks of Rambo conduct
that suggest that lawyers may not
have heard of, much less heeded
Rule 30.

Rambo Lives!

In Calzaturficio SC.ARP.A.
sp.a. v. Fabiano Shoe Company,
Inc., 201 F.R.D. 33 (D. Ma. 2001),
counsel  “conferred with the
deponents during questions, left
the room with a deponent while a
question was pending, conferred
with deponents while questions
were pending, instructed deponents
not to finish answers, suggested to
the deponents how they should
answer  questions,  rephrased
opposing counsel’s  questions,
instructed witnesses not to answer
on grounds other than privilege
grounds, asserted the ‘asked and
answered” objection 81 times,
engaged in lengthy colloquies on
the record, and made ad hominem
attacks against opposing counsel.”
Id. a 39. Sanctions were not
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entered — but, it appears, only
because they were not requested.

In Moralesv. Zondo, Inc., 201
WL 474230 (SD.N.Y. 2001),
counsel “(i) refused to alow
plaintiff's counsel access to the
office telephone to call the court
regarding a dispute that emerged at
the deposition; (ii) engaged in
improper private conversations
with [the deponent];
(iii) improperly  ‘coached’  [the
deponent . .. in order to indicate
how [the deponent] should answer
a question or encourage him to
state that he did not know the
answers; (iv) improperly directed
[the deponent] not to answer
certain questions; (v) engaged in
colloquies concerning the matters
on which the witness was being
questioned as well as certain
irrelevant matters; and
(vi) interrupted the deposition in
order to inspect extraneous
exhibits, and then reshuffled such
exhibits to make it more difficult
for plaintiff’s counsel to refer to
them.” Id.a *2. This time,
personal sanctions were sought —
and willingly granted. Rambo was
required to personaly pay the cost
of the deposition, reimburse the
other side for its attorneys fees,
and, a little icing on the sanctions
cake, a $1500 genera fine payable
to the clerk of the court.

What's going on? How could
these lawyers, here in the 21st
Century, have possibly thought
that their conduct is still permitted?
So we need to get the word out —
again.

Let'sfaceit. Thereareclients
who want to think that their lawyer
is the toughest, meanest son-of-a-
gun in the valley. There are some
lawyers who, whether or not their
clients demand it, want to puff out
their tail feathers and scratch sand
at their opponents.  And, some of
these people get away with it for
the simple reason that there is not
time or patience enough to correct
every misdeed. Or they continue
to act this way because they have
not been called on to answer for
their sins. But make no mistake.
We have looked long and hard for
a case which condones these types
of tactics, and we have found not
one. We did not expect to find
one. To be sure, some courts have
been reluctant to jump on counsel
with sanctions the first time abuses

were brought up — see Phillips v.
Manufacturers Hanover Trust Co.,
1994 U.S. Dist. LEXIS 3748 (S.D.
N.Y. 1994) — but other courts have
declined to give counsel awarning
shot across the bow and have
imposed  sanctions—  personal
sanctions— without hesitation,
reservation or advance alwarning.
See, eg., Carroll v. Jaques, 926
F. Supp. 1282 (E.D. Tex. 1996).

Rambo Tactics Are Not Just
Improper; They Are Ineffectual

And here is the real nub — it
is not simply wrong to disrupt
depositions; it is not simply a
violation of some technical prissy
rule; it is not simply that hardball
tactics risk hardball sanctions. It
doesn’t do any good. It will not
advance your client’s case. There
is no reason beyond a personal
character defect to do it.

It iswrong to speed. You will
not find a court that says it is okay
to speed. But people do it. And
when they do, at least they can
justify their wrongdoing by taking
comfort in the knowledge that they
have progressed from point A to
pointB a little faster than
otherwise. Not so with violating
discovery rules. Obstructing a
deposition will not advance any
legitimate end game in litigation.
It wastes time, it obfuscates, and it
disrupts; it may feel good. But it
never really accomplishes anything
of substance. Faceit. Rambo will
not save you from the strong — if
your adversary is good enough to
trap your deponent into giving
damaging testimony without your
obfuscation, she is good enough to
get around those disruptive tactics
and get a meaningful deposition,
even if she has to get sanctions
against you in the process. And
Rambo is not needed against the
wesk — if your adversary is bad
enough to actually be intimidated
by these tactics, you will win your
case without them.

Although the drafters
certainly thought Rule 30 is clear
enough after the 1993 and 2000
amendments, the word seems slow
reaching the hinterlands. So we
make the modest suggestion that
loca districts may want to
consider, as alocal rule or standing
order, a form entered by Judge
Shaw of the Eastern District of
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Missouri in Armstrong v.
Hussmann Corp., 163 F.R.D. 299
(E.D. Mo. 1995):

IT IS FURTHER ORDERED
that the following guidelines for
depositions are hereby imposed:

A. At the beginning of the
deposition, deposing counsel shall
instruct the witness to ask deposing
counsel, rather than the witness's
own counsel, for clarifications,
definitions, or explanations of any
words, questions, or documents
presented during the course of the
deposition.

B. All objections, except
those which would be waived if
not made at the deposition under
Federal Rules of Civil Procedure
32(d)(3)(B), and those necessary to
assert a privilege, to enforce a
limitation on evidence directed by
the Court, or to present a motion
pursuant to Federal Rules of Civil
Procedure 30(d), shall be
preserved. Therefore, those
objections need not and shall not
be made during the course of the
deposition.

C. Counsel shal not direct
or request that a witness not
answer a question, unless that
counsel has objected to the
question on the ground that the
answer is protected by a privilege
or alimitation on evidence directed
by the Court.

D. Counsd shall not make
objections or statements which
might suggest an answer to a
witness. Counsels'  statements
when making objections should be
succinct, stating the basis of the
objection and nothing more.

E. Counsel and their
witnesses and clients shal not
engage in private, off-the-record
conferences during depositions or
during breaks or recesses, except
for the purpose of deciding
whether to assert a privilege; and,
any off-the-record conference is a
proper subject for inquiry by
deposing counsel to ascertain
whether it was done in violation of
this Order.

F. Deposing counsel shall
provide to the witness's counsel a

copy of al documents shown to
the witness during the deposition.
The copies shall be provided either
before the deposition begins or
contemporaneously  with  the
showing of each document to the
witness. The witness and the
witness's counsel do not have a
right to discuss documents
privately before the witness
answers questions about them.

Let's see Rambo get around
that....
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It is to buttons what the
jalapefio is to peppers. Do you
want to get the short hairs on the
back of your opponent’s neck to
stand up? Serve discovery
requests in which you demand
copies of tax returns.

Frankly, we're not sure we
understand what al the fuss is
about. The government is aways
completely honest and forthright
with its citizens, right? And
taxpayers aways faithfully and
accurately report their affairs on
their tax returns, nes pas? So what
possible reason could there be to
worry about having to turn areturn
over?

Tax Returns Are Confidential To
Protect Us From Our Government

Before 1977, tax returns and
the information contained in them
were considered public
information.  Congress changed
that with the Tax Reform Act of
1976, 26 U.S.C. §6103(a), not
because of any particular concern
over discovery abuse in private
litigation, but rather because of the
real fear that the government might
be misusing tax information.
When it became evident that the
Nixon administration had created
lists of enemies whose tax returns
were sent to other federal agencies
for the express purpose of looking
for ways to inflict pain on those
enemies, Congress sgquirmed and
added the provision to protect
citizens  from their own
government. But the Act did not
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Many Happy Returns
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and Robert L. Byman

address whether citizens needed to
be protected from one another.
Protected from what? We
dready file tax returns under
penalty of perjury, so why is there
any question about their accuracy
and why should we be concerned
about letting someone review
them? Well, come on. In the first
place, despite all of our paeans to
an open society, despite the fact
that we read in the sports pages
how many millions we pay our
heroes who manage to bat well
under .300, despite the fact that it
is a matter of public record what
we pay our judges, our society
rightfully thinks that — for most
persons — a person’s persona
finances are personal. There ought
to be some good reason before
someone is forced to lay open the
details of her financia life. But
more to the point, no one, no one
understands the Internal Revenue
Code. If your finances are so
complicated that you don’t use the
short form, then sure as shooting
your long form contains something
which is a matter of interpretation.
We al are scrupulously honest
when we file our returns; but we
&ill turn pale at the mention of
those two little words: “au dit.”
Simple enough, we don't
want our tax returns produced to
people sworn to inflict pain upon
us. As a litigator, you know this.
As alitigator, it is your job to look
for legitimate pressure points that
might improve your case or might
impel a settlement. So if you can
find a legitimate way to request tax
returns — without opening the door

-
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to the need to produce your own
clients returns, making the
exercise a wash — you will do so.
And on the other side of the
litigation coin, you must look for
ways to avoid having your clients
jalapefio button pressed.

But If Tax Returns Are Relevant,
How Do We Keep Them From
Our Adversaries?

Let's start with the basics.
Rule 26 “limits’ the scope of
discovery to any information
reasonably calculated to lead to the
discovery of admissible evidence.
Evidence is admissible if it is
relevant (Rule 404) and relevant if
it has “any tendency to make the
existence of any fact” “more
probable or less probable”
(Rule401) Could that be more
broad? And if you can concoct
some reason why the financial
condition, income, or assets of a
party are relevant, how could it not
be that the tax return is
discoverable?

Okay, so the first question is
whether  financial  information
about an individual is relevant.
You represent the plaintiff in a
theft of trade secrets claim, and
you are alowed to elect between a
number of different damage
theories, including unjust
enrichment, disgorgement, and lost
profits. Do you redly want to
assert the lost profits claim,
knowing that you then put your
own  clients income  and
profitability at issue? Maybe not.
And while your right to punitive

damages is a hit iffy, do you want
to assert the clam anyway?
Maybe. The mere claim may make
tax returns relevant, since the
defendant’s net worth, assets and
income are factors which may need
to be assessed in determining a
punitive award.

How do you fend off a tax
attack? Some have tried to wage
the battle on a Constitutional level.
In Commodity Futures Trading
Commissionv. Collins, 992 F.2d
1230 (7™ Cir. 1993), Collins
resisted a request for tax returns on
Fifth Amendment grounds, arguing
that the forced disclosure of his tax
returns could be incriminating.
The Seventh Circuit seemed to be
intellectually bemused by the
argument, but did not have to
address it because it quashed the
requests on the far more practical
ground that the CFTC had not
made a sufficient showing that
production of the tax returns might
lead to relevant, admissible
evidence. But we suspect that if
the Seventh Circuit had ruled on
the constitutional question, it
would have booted it off the island.
If there is something incriminating
about information, the time to
assert the privilege is before the
information is blurted out, even to
the IRS. Once reported, there does
not seem to be much of a
distinction between something
written in a tax schedule or
testimony volunteered without the
proper assertion of the privilege —
it is waived. One could make an
argument that the filing of a tax
return is involuntary, under
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compulsion from the government,
and that there is no waiver of the
Fifth Amendment right. But most
people keep copies of their tax
returns; and there is no
requirement in  the Interna
Revenue Code that a taxpayer do
so. So the mere creation of the
document is probably awaiver. (If
you're thinking about losing the
copies, pull out our earlier articles
on spoliation.) So there
probably is not a constitutional
privilege, but al isnot lost. Courts
are generally reluctant to order the
production of tax  returns.
Sanderson v. Winner, 507 F.2d 477
(10" Cir. 1974)(“tax returns and
other similar financial data are
generally irrelevant and
compulsory disclosure is not
favored.”); Cohnv. Taco Bell
Corp., 1994 WL 383975 (N.D. IlI.
1994)(“there is a policy against the
disclosure of income tax returns,
and thus, income tax returns
should be discoverable only where
the litigant himself raises the issue
of the amount of hisincome.”).
The Fifth Circuit advanced a
reason for this reluctance in
Natural Gas Pipeline Co. of
America v. Energy Gathering, Inc.,
2 F.3d 1397 (5" Cir. 1993): “not
only are the taxpayer's privacy

concerns at stake, but
unanticipated  disclosure  aso
threatens the effective

administration of our federal tax
laws given the self-reporting, self-
assessing character of the income
tax system.” Id. at 1411. Huh?
Taxpayers are more likely to be
candid and forthright with their
government if they know they will
not have to disclose what they say?
Well, no matter. It doesn’t matter
whether courts can articulate a
very good reason for their
reluctance to give up tax returns;
what matters is that they are
reluctant. So reluctant, in fact, that
many courts have endowed tax
returns with their own specia

privilege.

The Courts Have Created A
Qualified Privilege For
Tax Returns

Obviously, there is no
common law privilege against the
disclosure of tax returns, since tax
returns were never part of the
common law. When Congress

passed the income tax, it did not
see fit to afford returns any
privilege in civil (or any other)
litigation. And in all of the tinkers,
amendments, regulations, and
fiddles to the tax code, neither
Congress nor the IRS has added a
privilege. But the courts have.

As they can and should.
Magistrate Judge Fitzsmmons
explains that the protection
afforded tax returns in civil
discovery “is aptly characterized as
aqualified privilege.” Gattegno v.
PriceWaterhouseCoopers, 2001
U.S. Dist. LEXIS 20179 (D. Conn.
2001). Judge Fitzsmmons noted
that Congress specifically left to
the courts “in light of reason and
experience” the power to recognize
evidentiary privileges in Evidence
Rule 501. And she adopted, as had
many courts before, a two-part test
to govern whether the privilege
should be applied. First, are the
financial matters contained in the
returns relevant? and, second, is
there a compelling need for the
production of the returns — because
the information contained in them
is not otherwise readily available?

The first skirmish in resisting
the production of tax returns, then,
should be to chalenge the
relevance of the information. For
example, where financia
information is relevant simply
because of an alegation that
punitive damages are appropriate,
the first attack should be on
whether the punitive clam is
legitimate. Some courts require a
demonstration  beyond  mere
alegations that punitive damages
are a rea possibility, or even a
prima facie showing, before the
discovery floodgates are opened.
Chenoweth v. Schaaf, 98 F.R.D.
587 (W.D. Pa 1983) (“the
complaint must allege a set of
circumstances which will
demonstrate to the court at least a
real possibility that punitive
damages will be at issue”);
Skinner v. Aetna Life Ins. Co., 38
Fed. R. Serv. 2d 1194 (D.D.C.
1984)(prima facie showing of an
entittement to punitive damages
required). But the magjority rule
appears to be otherwise and most
courts require no special showing.
Midcontinent Cabinertry, Inc. v.
George Coch Sons, Inc, 130
F.R.D. 149 (D. Kan. 1990).
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If you can’'t get the punitive
damage claim dismissed, perhaps
you can get it postponed by
bifurcating the clams.  Some
states, such as Kansas, have
adopted statutes hbifurcating the
issues of punitive damages from
liability, making it easy to defer
discovery of financial information.
See American Maplan Corp. v.
Heilmayr, 203 F.R.D. 499 (Dist. of
Kan. 2001). But courts sitting in
states lacking the statutory resolve
of Kansas may be had to
convince. For good example, in an
exceptionally well reasoned and
written opinion, Magistrate Judge
Sidney Schenkier rejected the
notion that bifurcation should be a
preferred method in all punitive
damages cases — rather, bifurcation
should require some specid,
compelling showing not shown to
him.  Challenge Aspenv. King
World Productions Corp., 2001
U.S. Dist. LEXIS 18357 (N.D. Il
2001).

The Best Way To Avoid
Production s To Offer The
Information In Another Form

So by al means argue
relevance, seek bifurcation, but
don't put too much hope on the
first prong of the quaified
privilege test. The second prong
holds far more promise.

If the rule redly is — and it
appears to be — that courts will
protect tax returns so long as the
same information is made readily
available in some other form, then
the simple answer ought to be that
you should provide the information
in some other form. That should
be easy. The tax return itsef is
presumably based upon other
documents. And even if other
documents do not exist, you can
create them. A simple affidavit
from the taxpayer reciting income,
or assets, or other relevant details
ought to provide an adternate
method of informing.

But don’'t wait too long before
offering to supply information
short of the actual returns. In

Besserv. Precise Tool &
Engineering Co., Inc, 778

F. Supp. 1509 (W.D. Mo. 1991),
the plaintiff sought discovery of
financial information with a broad,
blanket request. When the
defendant objected, the plaintiff

agreed to substantially limit the
request; but the defendant persisted
in the objection. The court's
reaction was simple; “since
defense counsel elected not to
cooperate with plaintiff's counsel
in  refining the  document
production request, a tactic ill-
advised in this venue, the court
will grant plaintiff’s motion and
order defendant to produce all of
the items requested.” Id. at 1514.
Ill-advised in that or any other
venue.

When you get hit with a
request for your client's tax
returns, and if your client would
prefer not simply to produce them,
you need not push the panic button
in response to your opponent’s
attempt to push your hot button.
Look for a way to provide the
information without providing the
return, and this smple strategy will
pay great returns.
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We call them rules, but come
on. “No spitting allowed” isarule.
“One to a customer” is a rule.
Rules resolve things; they prevent
controversy. But if you have come
to believe that the Federal Rules of
Evidence and the Federal Rules of
Civil Procedure are rules, you
should ask for a refund on your
law school tuition. We call them
Federal Rules, but in large measure
they can be interpreted in myriad
ways. They often provide no clear
cut answers. They contradict one
another. Theserulesdo not rule.

Rock, paper, scissors. One
rule trumps another. Start with the
rule that “all relevant evidence is
admissible” except, of course, as
otherwise provided by some other
rule. (F.R.Ev. 402.) Rock. Work
product, by definition, is relevant
to the litigation, but work product
— especidly core work product
which goes to the menta
impressions of the attorney, is

entitted to “nearly absolute”
protection  against  discovery.
(F.R.Civ.P. 26(b)(3)); Nutramax

Labs., Inc. v. Twin Labs., Inc., 183
F.R.D. 458 (D. Md. 1998). Paper.
But enter Federal Rule of Evidence

612. If you use a document —
even a core work product
document entitted to nearly

absolute protection — to refresh
recollection for purposes of
testifying, the “adverse party is
entitted to have the writing.”
Scissors.

But it's not that simple.
Witness preparation is a staple of
the litigator's diet — and using
privileged materials in preparation
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is as common as ham on rye. We
do this so often that we ought to
have no trouble knowing the rules.
But for some reason, the courts
which have interpreted them have
come to al sorts of different
conclusions. As one court put it so
well, “athough many courts have
analyzed this issue, the results
have not been consistent.” Id. at
462. And let's be very clear. We
are not criticizing courts for having
some trouble with how these
inconsistent rules play out. We
wrote on this very subject
ourselves nearly four years ago,
and when we reread our earlier
article, we observed that we were
wrong. Well, no, maybe we were
right. Well, maybe not. One thing
is clear — four years and many
cases later, the answers are no
easier to come by.

Case Study:
The Witness Needs Help

When all heck started to break
loose in what is now a nasty
lawsuit, you sat down and
interviewed the dozen key players,
gleaned the facts, studied the law
and put everything into a three-
page executive summary which
concisely organizes the key facts,
sets out the legal theories, and
candidly assesses the strengths and
weaknesses of your case, warts and
al. Wearen't smply talking about
core work product here, we are
talking about nuclear reactor core.
There is no question that your
three-page document is protected
work product.
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But now, three years later, as
you prepare your central witness
Karen Feeding for her deposition,
you find that she has gone brain
dead on you. She doesn't
remember much; what she does
remember is inconsistent with the
truths you need to tell at tria to
win. So you pull out your three-
page summary and ask Karen to
read it. Epiphany! | remember
now, she says, and strides
confidently into the deposition,
ready to recite the facts. But, alas,
opposing counsel has no wish to
learn the facts just yet. The first
question is “what documents did
you review in preparation for your
testimony?’ Your sphincter
pinches and you have an out of
body experience as Karen
describes your three page summary
which provides a road map into
every perceived weakness in your
case. You are brought back to
awareness by your opponent’s
demand for the production of the
document. Have you lost work
product protection by showing the
document to Karen? Can you turn
over a redacted version which
contains only the few paragraphs
relating to the factual analysis or
do you have to turn over the entire
document, including the “Oh, my
God, | hope the other side never
sees this’ section?

Fair questions. And we will
give you fair, direct answers. The
same answer given by Snoopy to
the eternal question, “What is the
meaning of life?’ Snoopy,
reclined on his doghouse roof,
mused “as | search for the answer,

| look to the heavens and the
majesty of the universe and ask
God to give me the answer. And
then it comes to me. The answer
is. ‘I don't have the dlightest
idea’”

Neither do we. The simple
fact is that we can find you
reported decisions going every
which way. Produce it. Aniero v.
New York City Sch. Constr. Auth.,
2002 WL 257685 (S.D.N.Y. 2002).
Redact it. Hiskett v. Wal-Mart
Sores, Inc., 180 F.R.D. 403 (D.
Kan. 1998). Protect it. Butler
Manuf. Co., Inc. v. Americold
Corp., 148 F.R.D. 275 (D. Kan.
1993). We don't have the dlightest
idea what your judge will do on
your particular case.

Case Study:
The Witness | s Beyond Help

Let's vary the facts a little.
Karen comes to you brain dead.
You show her the core memo. It
doesn’t help. Not one bit. Karen
remains lost in unrefreshed
ignorance. You bite the bullet and
produce her for deposition, hoping
that you will be able to refresh her
trial testimony later by having her
sit down with the actual people and
documents and spending more
time with the facts. But at least for
purposes of producing your work
product, you're safe, since the
memo did not refresh her memory,
right? Not necessarily. We don't
know if the drafters of Rule 612
meant to be vague — but they were.
“If and only if the witness has an
actual lightning bolt of refreshed
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memory from seeing a document,
produceit” is not vague. Or “If the
witness is so much as shown the
title of a document, produce it” is
not vague. But the actua Rule
talks about production “if awitness
uses a writing to refresh memory.”
What does that mean? Is it the
actual refreshment of memory
which is the test, or is it the act of
attempting to refresh memory?
You could argue — and you can
find cases — both ways. On the
one hand, you could argue that the
protection of core work product is
strong, and should not be lost
where it had no actual impact on a
witness testimony. See Bank
Hapoalimv.  American Home
Assurance Co., 1994 WL 119575
at *7 (SD. N.Y. 1994). But you
could argue with equal force that
“actual refreshment isimmaterial.”
Audiotext Communications
Network, Inc. v. US Telecom,
Inc., 164 F.R.D. 250, 254 (D. Kan.
1996).

It is easy to understand that
you should be entitled to see a
document that actually influences
testimony so that you can cross-
examine on why and how the
influence occurred. But if a
document does not refresh
recollection, the failure to refresh
could be equaly important —
maybe more so. At deposition,
Karen says “| don’t remember who
was at the meeting. Yes, | was
shown the core work product
document, but it absolutely did not
refresh my recollection.” At trial,
Karen has been brought back to
life with thorough reeducation: “I
remember now who was at the
meeting; it was Smith, Jones, and
me. | taked to Smith after my
deposition, and Smith reminded
me that we should wish Jones a
happy birthday at the meeting; that
jogged me, and | remembered the
cake and everything.”

All well and good; Karen is
subject to mild impeachment from
her failure to remember a the
deposition, but she has given a
plausible reason for having a
refreshed recollection. But now
suppose opposing counsel  had
access to your core work product
document, the one that recites
“Karen Feeding, Smith and Jones
attended the meeting. Smith told
Feeding to be sure to wish Jones a
happy birthday. Feeding went out

and got a cake.” Now the
impeachment is  demonstrably
better. It is incredible that Karen
now remembers events she could
not recall at her deposition, even
though an attempt was made to
refresh her recollection with
exactly the same facts she now
uses to justify her newfound
recollection. The point is that a
point can be made from any
attempt to refresh recollection,
whether or not it actually refreshes.

But even for courtsinclined to
make actual refreshment the test,
how do you test that? Do you take
the witness's word? Maybe.
Monticello Ins. Co. v. Kendall,
1998 WL 173194 (D. Kan.
1998)(witness testified that he
reviewed documents, but record
silent on whether they influenced
testimony, so production not
required). Maybe not. Nutramax
Labs. v. Twin Labs., 183 F.R.D
458 (D. Md. 1998)(“l reject this
argument [that the deponent has to
admit refreshed recollection] for
the obvious reason that, if correct,
a witness could always avoid the
reach of the rule by smply
denying that the documents
refreshed his or her recollection”).

Case Study:
| Was Helped But Now I'm Lost

If there is some question
about taking the witness's word for
what did or did not actually refresh
recollection, what about relying on
the witness to accurately describe
what was shown to her? Karen
remembers that she was shown
things in preparation for her
deposition. But, like most
witnesses, when asked what she
saw, she can't remember what
those things were. Is your
opponent stuck with her inability
to describe that 3-page document?

We have never actually seen
this done — and we will object if
someone tries to do it to us yet
argue its propriety if we decide to
do it — but why couldn't your
opponent serve a document request
for “al writings used to refresh
memory for any deposition.”
Objection, you say. Callsfor work
product. Well,  objection
overruled; see above. Can't
comply, you say, she doesn’t know
what she saw. But the document
request is made on your client and
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you are your client’s agent and you
know perfectly well what you
showed Karen.

Thisissue routinely comes up,
if not in the context of a smoking
work product document, then with
compilations of documents
assembled from vast universes of
document production. Each side
has produced two million
documents to the other. Each side
has carefully selected a notebook
of key documents. And it would
border on malpractice not to go
over the key documents with your
witness in preparation. The culling
and compilation of the key
documents may or may not be
work product — courts disagree.
But let's not try to answer that
eternal question; the topic for
today is whether we have to turn
over work product because we
have shown it to a witness during
preparation.  Assume it is work
product. Do you have to give your
opponent the compilation? Again,

the answer is a resounding
“maybe.”
We don't have to offer

different courts, different judges to
show that different answers are
possible. In Nutramax Labs. v.
Twin Labs, 183 F.R.D 458 (D.
Md. 1998), a single judge went
both ways; the court accepted that
the compilation of selected
documents out of a large universe
is work product; and for certain
witnesses — whose testimony was
found to be impacted by the
compilation — production was
ordered; for others — whose
testimony was unaffected —
production was denied. The score:
Clarity: 0, Baby: splitin half.
Don't forget that Rule 612
only applies to writings, not oral
communications. It is a thin and
academic distinction, but a real
one, that your oral communications
during  deposition  preparation
retain the privilege, while your
disclosure of writings may not. So
why show any document to your
witness? Why not paraphrase?
Y our neat, three-ring binder of key
documents might become subject
to production if you hand it over to
your witness in preparation, so
why do it? The answer, of course,
is that memory is better refreshed
with visua ads than orda
paraphrase.  So you need to
balance fear of waiver against

efficiency and good witness
preparation.

Agoraphobics know you can't
get into an accident outside the
home if you never leave your
home. If you want to be absolutely
sure that you won't lose your work
product, don’'t share it with
anyone. But if you want to win
your case, if you want to have
well-prepared witnesses, you may
have to take a chance or two. Just
don’t be deluded into thinking the
rules are clear.
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Lao Tse observed that a
journey of a 1,000 miles must
begin with a single step. True
enough. No matter how
meritorious your lawsuit, your
journey cannot begin without the
simple step of serving the
defendant. And if you trip on that
step, it will be the only trip you
take. To prove the point, we offer
you a modest, modern fairy tale.
Well, not so much fairy tale — we
do not have good enough
imaginations to have made this
up (although the names have been
changed to protect the guilty) — but
itisagreat story.

A Modern Parable

Once upon atime, there was
a financia drought which forced
Prince Charming Inc., to make a
significant reduction in its work
force, laying off 20 senior elves.
One of them, Ken Tankerous, was
miffed at being riffed and hired the
meanest and baddest plaintiffs
employment law firm in the
kingdom, Ashcan & Shriek, to
reign terror upon Charming.
Herme Shriek himself devised the
litigation strategy. A lawsuit was
filed against Charming, claiming
violations of the ERISA statute in
connection with the pension
benefits offered in severance
simultaneously, an action was filed
before the EEOC, aleging age
discrimination.

When we rode in on our white
chargers, we found cause to both
rejoice and travail. The good news
was that the ERISA lawsuit was as
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weak as the straw house of the first
of the three little pigs; the bad
news was that, while we knew
Charming to be true of heart, the
age discrimination claim had some
superficial merit. For some reason,
the 20 discharged elves were all
over 45; and the division manager
who selected the lucky recipients
of early retirement had mentioned
to wide and diverse audiences that
it was necessary to “get new
blood” into the company. Wefiled
a motion to dismiss the ERISA
claim, but we held our collective
breath, awaiting EEOC action on
the age discrimination claim.

The wise district court judge
granted our wish on ERISA; case
dismissed. Shriek took it up the
beanstalk to the Seventh Circuit,
but we were not particularly
concerned. But while that case
was on appeal, the EEOC
concluded its investigation on the
age discrimination charge and
issued aright to sue letter. Shriek
did just that, filing the dreaded
complaint. And then things got
interesting.

Knowing that we represented
Charming, Shriek sent a courtesy
copy of the complaint to us. But,
oddly, we never received any
indication of formal service.
Charming was never served
directly; Charming’'s registered
agent CT Corporation, never
reported service. What to do? We
could have ignored the courtesy
copy, of course, but would that
have been courteous of us? No, of
course not. So we wrote to Shriek,
thanked him for the copy, and told
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him that while we were not
authorized to accept service, we
would be happy to begin
communications on the conduct of
suit. And twenty days after we had
received our courtesy copy of the
complaint, we filed an answer. We
admitted what we had to, denied
what we could, and set out alist of
affirmative defenses, one of which
was that “Ken Tankerous
complaint should be dismissed
because he has failed to properly
serve Prince Charming, Inc.”

Like al good plaintiffs’ firms,
Ashcan & Shriek have form
discovery requests they routinely
file with each new case. The form
interrogatories asked for chapter
and verse on our affirmative
defense. And we duly responded:
“the factual basis of our
affirmative defense is that plaintiff
has failed to properly serve
defendant.”

If you've never studied Fed.
R. Civ. P. 4(m), now might be a
good time to take out your
rulebook and read it closely.
Memorize it. Heed it. Rule 4(m)
states that if service is not made
within 120 days of the filing of the
complaint, the court may on its
own motion or the motion of a
party dismiss the action without
prejudice. We waited 121 days,
and filed our motion. Well, so
what, you say— the dismissal
would be without prejudice, so
what's to be gained? Ah, but the
statute of limitations for filing an
action for age discrimination is 90
days after the issuance of the right
to sue letter.

Oops. If they hadn’'t read
Rule 4(m) carefully before, we bet
that after they got our motion
Ashcan & Shriek spent a few
person-years on it over the next
severa days. Herme Shriek went
into high gear. And he came up
with al sorts of arguments,
theories and stratagems to save the
day. He huffed and he puffed.
None of it worked. We were pigs
in abrick house.

First, Shriek huffed that
service was in fact made. Now,
CT Corporation is in the business
of keeping good records. And we
attached to our motion to dismiss
the affidavit of an officer of CT
reciting that she had carefully
checked the careful recordsand CT
had no record of any service
having been made on Charming.
Perfidy or sloth, Shriek countered,
as he offered the affidavit of a
lawyer who had spoken to the
clerk who was supposed to deliver
the summons and complaint to CT,
and the clerk told the lawyer he
was pretty sure he did so.

Second, Shriek puffed that all
this was form over substance.
Even if service hadn't been
formally made, there was no harm,
no foul, because the courtesy copy
put Charming on actua notice.
Charming timely received the
complaint. And third, Shriek
added, Charming had waived any
defects in service by voluntarily
appearing, filing an answer,
participating in discovery and
court status hearings, acting as if
there was no problem.

Mr. Solovy and Mr. Byman are Fellows of the American College of Trial Lawyers (ACTL) and partners at Chicago’s Jenner & Block. Mr. Solowy, the
firm's Chairman and past Chair of the ABA Discovery and Trial Practice Committees, can be reached at jsolovy@jenner.com. Mr. Byman can be

reached at rbyman@jenner.com.

59




Fourth, Shriek huffed and
puffed that the answers to
interrogatories were not
forthcoming because they simply
stated in conclusory fashion that
service had not been properly
made. It was a discovery abuse,
Shriek shrieked, for Charming to
give an incomplete answer to hide
the facts and lay in wait until the
120 day period had elapsed.

Fifth, Shriek used his new-
found understanding of Rule
4(m) — now that he had read it —to
argue that the judge should excuse
him from the effect of the
dismissal rule. Rule 4(m) makes it
mandatory that the court allow
additional time to affect service if
the plaintiff shows good cause for
the original failure to serve; but the
Rule grants the court discretion to
allow additional time even in the
absence of good cause. TheRule's
Committee Notes specifically cite
as an example of a reasonable to
exercise discretion the fact that a
statute of limitations might bar a
re-filed action, an event Shriek
grudgingly but parentheticaly
observed (he certainly did want to
actually admit that there was a

statute problem) might be a
possibility.
And, finaly, sixth, Shriek

decided that he would not concede
the statute of limitations issue at
all; in addition to the arguments he
raised to try to save his original
case, Shriek filed a whole new
action for age discrimination.
When we filed our affirmative
defenses and motion for judgment,
Shriek argued that the second
complaint related back to the first.
(Well, actually, the second and
first were third and second since
the rea first complaint was the
ERISA action, but we digress.)

Did we mention that none of
these attempts worked? As to the
re-filed action, the court made
short work of that. While a
dismissaa may be without
prejudice, that does not mean it is
without consegquence. If the statute
has run while the defective suit
was pending, the statute has run.
And when a case is dismissed “and
filed anew,” the new suit must
satisfy the statute of limitations.
Powell v. Sarwalt, 866 F.2d 964,
966 (7" Cir. 1989). Second case
dismissed.

The other arguments fared no
better. Tankerous did not satisfy
his burden of proof to show that he
had actually made service on CT
Corporation with the hearsay
affidavit of a lawyer who heard
that a clerk thought he had made
service. But even if Shriek had
been able to do better than hearsay
and equivocation, he probably
would have lost that fight. Even
with an affidavit that said “I
delivered the envelope with
summons to CT” Shriek would
have had no better than an
evidentiary tie, but the burden was
his.

Sometimes Form Rules
Over Substance

It may seem like form over
substance, but the formal act of
serviceisimportant. “Even though
service of process today has
become more flexible than it once
was, it is dtill a critical part of a
lawsuit. It is a weighty matter to
receive a formal summons from a
court, demanding that one appear
to defend the claims set forth on
the attached complaint. Perhaps
for that reason, federal and state
courts alike continue to insist that
defendants receive proper service
before they are drawn into
litigation.” Troxell v. Fedders of
North America, Inc., 160 F.3d 381,
382 (7" Cir. 1998).

There was no waiver. We
acknowledged receipt of the
courtesy copy — but specifically
disclaimed authority to accept
servicee.  We answered — but
specifically set out the affirmative
defense that there was a failure of
service. Now, we all know that a
general appearance waives
jurisdictional defects. Doesn't it
also waive service defects? Well,
no. Either you are properly served
or you are not. And you can
accept inadequate service, but you
don't waive a defect in service if
you say you aren't waiving it by
asserting an affirmative defense.

There was no discovery
abuse. We think that our answer to
the interrogatory was full and
complete and accurate. But if it
was not, that possible inadequacy
was a discovery matter which
should have been taken up on
conference and motion.
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Tankerous and Shriek’s best
hope was to appeal to the district
court for the exercise of discretion.
After all, when the motion to
dismiss was filed, what real harm
would have been done to
Charming if the court had given
Shriek and Tankerous a little extra
time to see to the formality of
service? How could the court not
exercise discretion to alow a
plaintiff a day in court? The
Seventh Circuit answered:
Tankerous “really had nothing
going for his position except the
mercy of the judge, and in this case
the mercy pool was dry.”
Panarasyv. Liquid  Carbonic
Industries Corp., 116 F.3d 1482
(7" Cir. 1997); see earlier decision
at 94 F.3d 338 (7" Cir. 1996).

Why was the mercy pool dry?
We don’'t know for sure, but we
suspect it was because Shriek
raged so many arguments about
why his case should not be
dismissed, that his one redlistic
argument was ignored. If Shriek
had merely come in with a sincere
mea culpa, he might have invoked
sympathy. But by blaming CT
Corporation, by blaming defense
counsel, by looking for legal
loopholes, he drained the sympathy
right out of the mercy pool.

The Moral:
Know and Follow the Rules

There are moras large and
small to be learned from our true
story. Procedura rules cannot be
ignored.  You cannot assume
simply because someone is
participating in your party that they
were properly invited and will not
later raise the defect to leave you
with amess to clean up.

But the biggest moral of al
may be that it doesn’t always make
sense to use every argument at
your disposal. Shriek had three
lawsuits, only one of them with
real merit. He had six arguments
to try to save his one true suit, but
only one of them virtuous. And
that argument got lost or ignored in
the noise. If you seek mercy, you
must be worthy of mercy. If you
seek an exercise of discretion, you
may find modesty of argument to
be the best argument of all.
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It might be easier to ask the
leopard to change its spots, but we
need to change the way we think
about discovery. We take too
much discovery. Well, we don't,
you do. WEell, you don't, but we
all know people who do. And they
don't need to do it. F.R.Civ.P.
26(a) has been given unto us — a
gift from the gods — but is too
often overlooked.

Too much discovery is
conducted to delay, annoy, inflict
pain, or extort. We have actualy
had opposing counsel argue
“whether our claim has merit or
not, our settlement demand is less
than it would cost you to respond
to discovery.” But even with good
intentions, too much discovery is
conducted without thought, out of
sheer rote.  We feel obliged to
construct the most onerous
possible document requests and
interrogatories, designed to unearth
every conceivable piece of paper
and detail, without any thought to
whether we will use any of it at
trial. We cast the widest possible
net on the assumption that, like
chicken soup, it can’t hurt. Ah, but
it can. Put aside for amoment how
much it costs to review a million
pages of trivia that will never see
the courtroom. The truth is that it

can hurt to take too much
discovery.

In a recent edition of
Litigation Magazine, Gregory

Joseph makes the compelling case
that it is often better not to take the
deposition of your opponent’s
expert witness in federal cases.
Rule 26 requires an expert report;

DISCOVERY

Too Much Discovery

By Jerold S. Solovy
and Robert L. Byman

Rule 37 locks the witness into her
report, prohibiting testimony to
any undisclosed opinions or bases.
If you depose her, she may learn
more about how to withstand your
cross examination than you will
learn about her; more critical, you
give her the opportunity to orally
supplement and therefore expand
the scope of her trial testimony
beyond the report. Greg does not
suggest you should never take an
expert deposition; but you should
never take it without carefully
thinking through the pluses and
minuses. “Expert Approaches,”
ABA Litigation Magazine, Summer
2002.

Greg's advice is too good to
be limited to experts. There realy
are only two legitimate reasons to
take discovery. First, we take
discovery to, well, to discover —to
learn something we do not yet
know. Second, we use discovery
to protect — to box out against the
possibility of surprise at trial,
pinning down what our adversary
knows and does not know. (There
is a third reason — to preserve trial
testimony for an unavailable
witness — but that isn't discovery,
so let's not dwell on that) OK,
news flash — if we agree those are
the reasons to take discovery, then
Rule 26 eliminates most of the
need to do it!

Rule 26 Eliminates the Need for
Broad Document Requests

Without lifting a finger,
without drafting a single document
request or interrogatory, Rule 26
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gives you pretty much all of the
document discovery you'll ever
need. With the 1993 amendments,
Rule 26 introduced the startling
concept of requiring initia
disclosure of “al documents, data
compilations, and tangible things
in the possession, custody or
control of the party relevant to
disputed facts aleged with
particularity in the pleadings.” All
relevant documents — both good
and bad. But perhaps because the
concept of early, mandatory, all-
inclusive disclosure was a huge pill
to swallow, the Rule allowed
individual courts to opt out of the
requirements, and the exceptions
soon overwhelmed the Rule. The
2000 amendments took away the
opt out right in order to establish a
uniform national practice.  But
mandatory disclosure was ill a
very big pill, so the requirement to
produce all relevant documents
was narrowed to  require
production only of anything that
might be used in support of the
party’s claims or defenses. So you
get the good (that is, good for your
opponent) documents
automatically; if you want the bad
documents (bad for her, good for
you), you have to ask.

Rule 26 (a) requires —requires
— that your opponent give you
copies of (or describe) all
documents that she may use to
support her claims or defenses. If
she finds additional documents
after the initial disclosures, Rule
26 (e) requires that she supplement
the production. Without troubling
your finger, you have the

reasonable certainty that you have
received everything your opponent
can offer at trial to support her
clams and defenses. That is
because, in its simple elegance,
Rule 37 (c) provides “A party that
without substantial justification
falls to disclose information
required by Rule 26(a) . . . is not,
unless such failure is harmless,
permitted to use as evidence at trial
... any witness or information not
so disclosed.”

Rule 37 is self-executing. No
motion to compel is necessary. No
further action on your part is
necessary. If the document should
have been produced under Rule 26,
and was not, it must be excluded
unless your opponent meets the
burden of showing that the failure
to produce under Rule 26 was
justified or harmless. Continental
Lab. Prods, Inc. v. Medax
International, Inc., 195 F.R.D. 675
(S.D. Cal. 2000)

You do have to move your
finger to ask for the smoking guns.
Do that. But you don’t have to ask
for anything else. Well, says the
leopard, how can you be sure there
isn't something else to spot? Isn't
it safer to ask for every possible
document so that nothing is
missed? Not  necessarily.
Overbroad discovery is not
chicken soup; it can hurt. If you
ask for and receive every possible
document, you will have lost the
box out advantage bestowed upon
you by Rules 26 and 37, because
your opponent will no longer be
limited to the Rule 26 disclosures;
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he will be able to introduce at trial
anything in the larger universe.

Rule 26 Eliminates the Need for
Routine I nterrogatories

Rule 26 largely does away
with  any real need for
interrogatories as well. We have
all seen them. The bone crushing
interrogatories. Six pages of
instructions, two pages aone on
what it means to “identify”
something, preceding questions so
open-ended they defy any possible
answer: “ldentify each individual
with knowledge of the transaction
and, as to each such person, state
in detail their knowledge and
involvement, describing each and
every fact known to that person.”
You may really want an answer to
that question, but you aren’t likely
to get it. No self-respecting lawyer
will answer without objecting.
And while there may be a judge
somewhere who would compel an
answer, mainstream response is
more likely to be that “the burden
to answer . . . outweighs the
benefit to be gained.” 1BP, Inc. v.
Mercantile Bank of Topeka, 41
F.R.D. 316, 321 (D. Kan. 1998)

When you come right down to
it, interrogatories are  only
genuingly  useful in  limited
circumstances. They are useful to
identify people with relevant
knowledge. And they are useful to
get answers to simple questions
which have smple answers that
cannot easily be avoided such as
“yes’, “no”, or “1996." If you
have such simple questions, by all
means serve interrogatories. But
you really don’t need to ask for the
identity of people with relevant
knowledge because Rule 26
already does most of that for you.
Without so much is asking for it,
Rule 26 (&(1)(A) requires
disclosure of the name, address
and telephone number of “every
individual  likely to  have
discoverable information that the
disclosing party may use to support
its claims or defenses” All you
have to do in your interrogatories
is plug a little gap by serving an
interrogatory  asking for the
identity of individuals with
discoverable information relevant
to support your own clams and
defenses.

Taking a Deposition May Cause
More Harm Than Good

Which  brings us to
depositions. We take too many of
them and we make them too long
(ves, even we do that sometimes).
But the people who make the rules
want to change that. In 1993 the
rules were amended to limit each
side (each side, not each party) to
10 depositions. In 2000, each
deposition was limited to seven
hours. Of course, courts have the
discretion to extend those limits
and, inertia and rote being the
powerful ~ forces they are
extensions seem amost routine.
For example, in Miller v. Waseca
Medical Center, 205 F.R.D. 537
(D. Minn. 2002), the court
observed that (1) he did not
understand why the Rule had been
amended to presume a seven-hour
limit, yet (2) having been
amended, he was required to
follow the Rule, but (3) in his
view, surprise, surprise, good
cause existed to ignore the Rule.

Courts may be dow to apply
the rule literaly, but it is just a
matter of time. It is now the
presumption that there ought to be
alimit on the number and length of
depositions. Eventually, courts are
going to truly impose those
presumptions on us, so we need to
start getting accustomed to making
good decisions about how to stay
within the limits.

In the vast majority of cases,
depositions  really are useful.
Certainly, they give us a comfort
level about what a particular
witnessis going to say at trial. But
useful and essential are different
things. We often hear lawyers say
“l damn sure want to know what
the witness is going to say before |
hear it for the first time at tria.”
OK, but why exactly is that? The
witness is going to say what she is
going to say. And unless we admit
that we are dullards who need six
months to think of a clever retort,
what difference does it make when
she says it? Well, say our well-
prepared friends, we need the
deposition for its impeachment
value — thewitnessis bound to say
different things at her deposition
and at trial. Probably so, but we
have, between us, been trying
cases for over 75 years now, and
we can only think of one time
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when an  impeachment by
deposition actually had some
impact on a jury (and we aren't
really sure how much impact).
Maybe that one time justifies the
zZillion depositions we have sat
through, but probably not.

It is not enough that discovery
might be helpful — we need to
make thoughtful decisions about
whether teking discovery can
actually be harmful. And for the
same reasons that Greg Joseph
suggests thinking twice about
taking an expert deposition, you
need to analyze whether you might
hurt your case by deposing any
individual. Rule 26(a)(1)(A)
requires disclosure of the subjects
of information each witness has.
So assume you get a disclosure
that John Doe is likely to have
information about the negotiation
of the contract which is the subject
of your lawsuit. You are pretty
sure that your judge heard about
the Parole Evidence Rule when she
went to law school, so you are
comfortable that there won't be
any tria testimony about the
negotiation of the contract. If you
depose Doe, and Doe testifies
about the performance of the
contract after its execution, Doe
can and probably will show up asa
trial witness on the subject; if you
don't depose Doe, you can
probably have that testimony
excluded under Rule 37. So why
do you want to open that door?
Maybe, just maybe, you don'’t.

Of course, Rule 26 only
applies to parties. Discovery from
non-parties must be initiated. And
even as to parties, Rule 26 has
some obvious gaps which need to
be filled with formal discovery.
You need to take some discovery.
Just not too much discovery. Rule
26 does an awful lot of the work
automatically if you simply let it
work for you. This is not a
true/false examination. Thereisno
right or wrong answer to the
question “should | take a particular
form of discovery.” Well, no,
there is a wrong answer. It is
wrong to simply take discovery
without carefully thinking through
whether it is helpful.
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DISCOVERY

Control Freaks

November 25, 2002

By Jerold S. Solovy
and Robert L. Byman

“When | use a word,” Humpty
Dumpty said in a rather scornful
tone, “it means just what | choose
it to mean — neither more nor
less.”

“The question is” said Alice,
“whether you can make words
mean so many different things.”

“The question is,” said Humpty
Dumpty, “which is to be master,
that'sall.”

- Caroll,
Looking Glass.

Through the

Every Rule 34 request for
documents requires production of
documents within a party’s
“possession, custody, or control.”
“Possession” and “custody” are
simple enough terms. Y ou possess
something if you both own it and
have it; you are in custody of
something if you have it whether
or not you own it. But when the
masters of Rule 34 used the word
“control,” what exactly did they
mean, more or less?

A Party Controls What It Has the
Legal Right to Obtain

“Control is defined as the legal
right to obtain documents upon
demand.” United Sates .
International Union of Petroleum
& Indus. Workers, 870 F.2d 1450,
1452 (9th Cir. 1989). In fact, “the
word ‘control’ is to be broadly
construed,” so perhaps it is too
limiting to hold the line at
enforceable legal rights; we need

to define “control” to include the
mere practical ability to obtain the
requested documents.  Scott V.
Arex, 124 F.R.D. 39, 41 (D. Conn.
1989)(“[a] party controls
documents that it has the right,
authority, or ability to obtain on
demand.”) Simple enough then.
Rule 34 requires a party to produce
anything over which it can exert
control, that is anything to which it
has a legal right or the practical
ability to obtain.

Seriously? Anything?

Consolidated  Widget has
brought an antitrust action against
Federal Widget, alleging that
Federal has monopolized the U.S.
widget market. Consolidated
serves a Rule 34 request on
Federal to produce al documents
in its “possession, custody or
control which show tota U.S.
widget sales from 1990 through
2000.” Federal responds that it
will produce records of its own
sdes but that it has no other
documents in its possession or
control that would show sales by
others.  Nonsense, Consolidated
says; it brings a motion to compel
Federa to provide records of total
U.S. sales by other manufacturers
and seeks sanctions for Federa’s
failure to obtain those records.
After al, Consolidated argues, that
information is readily available
from the U.S. Commerce
Department. Federal has the legal
right to obtain that information on
demand by making a Freedom of
Information Act request. Under
Petroleum & Indus. Workers, that
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legal right means that Federa has
control, doesn't it?

Or try this out. Consolidated
asks Federal to produce al news
articles describing widget sales
published from 1990 through 2000.
Federal produces the handful of
articles it can locate in its files.
But, Consolidated argues, the
production is incomplete. A
Lexis-Nexis search would uncover
more articles; a careful search of
the Library of Congress would
uncover still more. Federal has the
practical ability to do those
searches, and it has the legal right
to check materias out of the
library. So Consolidated has the
right to require Federal to do all of
that, right?

But It Can’t Be That Simple

P-lease. It can't be that's
simple. Surely the drafters of Rule
34 did not mean that a party must
obtain possession of requested
documents simply because it is
possible to do so. There are dl
kinds of situations in which a party
may have the legal right or
practical  ability to obtain
documents it does not aready
possess; but surely Rule 34 was
not meant to alow a litigation
adversary to shift the cost of
research and investigation to an
opponent under the guise of “you
can get it, therefore it is under your
control.”

In Clark v. Vega Wholesale
Inc., 181 F.R.D. 470 (D. Nev.
1998), Vega sought discovery on
Clark’s adllegations of physical

injuy by requesting Clak’'s
medical records. Clark did not
have possession or custody of
those records, so Vega asked that
Clark execute a release which
would allow Vega to obtain them
directly from Clark’s health-care
providers. Note that Vega did not
even suggest that Clark should
herself be put to the expense or
bother of obtaining her own
medical records, but simply that
she should be required to sign a
piece of paper so that Vega could
do al of the legwork itself. Surely,
Clark had the legal right, or at least
the practical ability, to obtain her
own medical files from her own
doctors.  But the court denied
Vegd's motion, finding that Clark
did not have control over the
records. The same result was
reached in Neal v. Boulder, 142
F.R.D. 325, 327 (D. Colo. 1992)
— “Plaintiffs cannot produce
medical records over which they
do not have control.”

The Clark and Neal courts held
that there was no control, but
neither decision offers any
particular reasoning for that
holding. A bit moreilluminating is
Young v. Holmes, 134 F.R.D. 291
(D. Nev. 1991). Holmes (yes, that
Larry Holmes, the heavyweight
boxer) sought admittedly relevant
copies of articles written by
Young, a New York Post
sportswriter  who had  written
extensively about Holmes. The
parties agreed that Young had not
retained possession or custody of
al of his articles, but Holmes
argued that the burden of searching
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for and identifying those articles
was better placed on Young, who
was the author and therefore had
the better sense of what might be
out there; moreover, Young was
also the plaintiff and had put the
relevance of those articles into
issue. Not good enough, said the
court. Both parties had the equal
ability to obtain the articles from
the Library of Congress or the
newspaper or other public sources.
“Plaintiff cannot expect defendant
to do his work for him.” Id. at
294.

Is that it, then? Is a party’s
control over documents measured
by or somehow proportional to the
degree of difficulty required to
obtain possession of them? No.
Vega did not ask Clark to do
research, spend money, or expend
time. The fact that a party can
obtain something easily does not
mean it has control. “The fact that
a party could obtain documents if
it tried hard enough and maybe if it
didn’t try hard at al does not mean
that the document is in its
possession, custody, or control; in
fact it means the opposite”
Chaveriat v. Williams Pipeline
Company, 11 F.3d 1420 (7th Cir.
1993).

And even if a request would
require substantial effort, not all
courts are reluctant to order one
party to toil for another. Cole, a
named defendant in a securities
action, had tedtified before the
Securities and Exchange
Commission; plaintiffs,
understandably, wanted a copy of
the transcript, but Cole had
declined to request a copy from the
SEC, so he was not in possession
nor did he have custody of a copy.
In Re Legato Systems Inc., 204
F.R.D. 167 (N. D. Ca. 2001).
Moreover, Cole argued, he did not
control the transcript because he
had no absolute legal right to
obtain a copy; under SEC rules, the
Commission could for good cause
deny a request. Nice argument,
but no cigar. Citing in Re
Woolworth Corp. Securities Class-
Action Litigation, 166 F.R.D. 311
(S.D.N.Y. 1996) the court ordered
Cole to get the transcript: “because
she has alegal right to endeavor to
obtain the transcript, [the witness]
has ‘control’ of it for purposes of
discovery.” Legato at 169.

Herbst v. Able, 63 F.R.D. 135
(SD.N.Y. 1972) took it even
further. There, the court required a
corporate defendant to obtain SEC
testimony given by its individua
employees who were not
themselves parties and not subject
to a Rule 34 request. The court
reasoned that the Corporation
ought to be able to control its
employees and direct them to
obtain the transcripts; since it
could control its employees, the
corporate party was deemed to
have control over documents the
employees had aright to obtain.

And not only does this line of
cases require parties to obtain
documents beyond their immediate

possession, the cost of
procurement is placed on the
hapless respondent. In Biben v.

Card, 119 F.R.D. 421 (W.D. Mo.
1987), an individua defendant
objected to having to produce his
SEC testimony because the
imposition of that cost would be
expensive, oppressive and
burdensome. Tut, said the court,
al litigation is burdensome and
expensive. “[I]t seems reasonable
to require that each defendant who
has testified before the SEC to
procure a copy of his own
testimony at his own expense.” Id.
at 429.

The Real Goal Isto Make
Discovery Expeditious and
Efficient

So where does this leave us?
One line of cases holds that a party
has no obligation under Rule 34's
“control” standard to do so much
as sign a release so that discovery
can proceed; ancther line holds
that a party must dig into his own
pocket to pay the cost of obtaining
something he does not have so that
his adversary can copy it. And
neither side does much to
acknowledge or distinguish the
other. Well, alittle bit of guidance
issupplied in Clark v. Vega, where
the court found that there was no
control, but acknowledged that
other courts which had found
control in similar circumstances
seemed to do so because it was
“the most expeditious, efficient, or
least expensive means of procuring
information . ..” 1d. at 472.

In the medica records cases,
while the courts have denied the
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propounding party a shortcut to
make discovery ultra easy, there is
not much question that the
discovery is available simply by
going to the party who does have
possession. But in the SEC cases,
it is not altogether clear that the
propounding party will be able to
disodge the transcript from the
SEC without the aid of the witness;
so the courts are a bit more quick
to find “control” as a means to
expedite discovery. Thus, for
example, the court is incented to
find control where the contrary
finding might mean that discovery
will be frustrated. See Prokosch v.
Catalina Lighting Inc., 193 F.R.D.
633 (D. Minn. 2000) (control
found where party had “practica
ability” to obtain documents from
a foreign affiliate not subject to
U.S. discovery).

So the answer seems to turn
more on practical reality than on
any rea attempt to give the word
“control” its plain meaning. A
party “controls’ its foreign
affiliates documents, says the
court, because if it does not, those
documents may not ever be subject
to discovery. A party “controls’
his SEC testimony, because if he
does not, it may be difficult to
obtain that relevant discovery. A
party does not “control” his own
medical records, because the party
seeking those records has an easy
alternative to obtain them directly
under Rule 30 and Rule 45. A
party does not “control” news
articles which are equally available
to both sides.

Sophistry! “Control” is
dictionary defined as the “authority
.. .todirect or regulate” A party
certainly has as much — in fact
more so — control over his own
medical records as does a witness
over his SEC testimony. How can
the courts draw such thin
distinctions?

If this seems critical of the
courts, it is not meant to be. They
are just doing the best they can
with a bad word. The use of the
word “control” dates back to
original adoption of Rule 34 in
1937, so it is a bit late to ask the
drafters why they choseit, but it is
they who are to be faulted for
using aword inadequate to the task
of providing clear, workable rules.
What we really mean when we say
that “a paty must produce

documents in its possession,
custody, or control” is something
like “a paty must produce
documents it has in its possession,
or which it has the practical ability
to obtain and which might be
otherwise difficult or impossible
for the opposing party to obtain by
other means.” But until we
provide better words, when a court
uses a word like “control,” it will
have to mean what the court
chooses it to mean, neither more
nor less.



ASORIGINALLY PUBLISHED IN THE NATIONAL LAW JOURNAL

January 27, 2003

we'd like your help. The
Federal Civil Procedure
Committee of the American
College of Tria Lawyers (the
“American College of Tria
Lawyers Federal Civil Procedure
Committee” for short) has on its
agenda the issue whether we need
an amendment to the Federal Rules
to cover electronic discovery. The
Committee is in the information
collection stage — no decisions, not
even tentative ones, have been
reached on whether the present
rules are up to the task and, if not,
what changes might make the rules
better. And as pat of the
information gathering process, we
need to know what practitioners in
the trenches think. So, within the
limits of our one-page format,
we'll make the case for and against
a rule change. We'd like you to
send us an email and let us know
what you think.

Wake Up and Smell the
Twenty-First Century

When the Federal Rules of
Civil Procedure were adopted in
1934, “digita discovery” was
illegal in many states and in bad
taste in most others. The
electronic age has brought
revolutionary changes to the way
we create, process, communicate,
store and retrieve information.
Since 1934, there have been 6
amendments to Rule 34, only one
of which so much as
acknowledged electronic
technology, That amendment —
made a digital lifetime ago in 1970

DISCOVERY
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— merely spelled out that data
compilations are within the scope
of permissible discovery. But the
rule does nothing to address the
special problems  of the
information age. We need a 21%
century rule for a 21% century
phenomenon.

The computer age has turned
David into Goliath. Let's not
forget that the origina David
simply got off a lucky shot and
probably wouldn't have become
King if the contest had been best
two out of three falls. But the
computer age has put Goliath at a
distinct and overwhelming
disadvantage. Sue Decrepe brings
a sexua harassment claim against
her boss, Heywood Jablome, at
Nicenbig Enterprises.  Sue is
represented by Han Solo, whose
practice is smaller than his name;
Nicenbig is represented by
Thorough & Redundant, the largest
law firm in the Capitalist world.
But it is Solo, in this electronic

age, who has the economic
leverage. Sue aleges she was
harassed, in part, via email;

Heywood, she alleges, forwarded
his boorish insults to his cronies,
each of whom were doing similar
awful things to other poor Sues.
With a half-hour of work (lessif he
has a computerized, earlier-used
version), Solo can put out a Rule
34 request for every email ever
sent by or to any supervisor in
Nicenbig. 50,000 employees.
Average 100 emails per work day
per worker bee. 5 years. Do the
math. We're talking over a hillion

messages.
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Now, a good seven, eight
hundred million of those messages
can't be retrieved without heroic
efforts. Nicenbig, like any sane
company, routinely deletes emails
after 90 days or so. But “delete”
just means “move” in the computer
age. A deleted email probably still
exists on a backup tape
somewhere. And if the backup
tapes have been purged or
overwritten, a  reconstruction
expert can probably find many of
the supposedly deleted files.

So what does Solo get for his
half-hour of effort? If Nicenbig is
to comply, it must suspend normal
business operations and tie up its
computers to  search  and
reconstruct the files. And then it
has to produce a billion pages of
emails. If it doesthat in hard copy
(get out your calculator again) it
will have a copying bill with more
zeros than hit Pearl Harbor.

Well, come on, you say, no
judge is going to make Nicenbig
go to that cost. Maybe, maybe not
— but so long as there is discretion,
there will be trial judges who push
the appellate courts' definition of
abuse of discretion. We need a
rule.

Solo, crafty guy that he is,
takes the copier bill off the table.
“l don’t need hard copy; in fact |
don't want hard copy. Give me
access to your mainframe and I'll
just browse for what | want.”
Good dea for Solo. As paper, a
billion pieces makes an impressive
pile but not an easy read. In
electronic form, those billion
messages can be sorted by author,

recipient, date, department, key
word, whatever. In fact, Solo
demands production in electronic
form for the very reason that he
should be allowed to manipulate
the data.

Good for Solo; major
headache for Nicenbig. No
company should be required to tie
up its computer systems or lay bare
its entire body of data. And here's
a related concern. Whether hard
copy or electronic, a hillion
messages. Even if only one in a
million are privileged, that's, uh,
cary the one, ill a thousand
potentially privileged documents.
How does Nicenbig make sure it
doesn’t turn those over and blow
the privilege? A speed reader
could read an average email in 10
seconds. At a billion messages, at
atypical 20 hour day, 7 day week
for a typicd Thorough &
Redundant associate, she could do
the review in a mere 400 years.
Pu-lease. The Federal Rules do not
address the enormity of the data
that has become potentially
producible nor the burdens that
producing it entails. We need a
new rule.

The proliferation of digital
information brings with it the
multiplication of digital
destruction. Despite the ability of
reconstructionists, digital
information must be routinely
purged — and often is truly
deleted. The memories are
refreshed to make room for current
data. The current rules on
spoliation, the draconian
inferences drawn from destruction
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of records, no matter how benign,
do not meet modern readlity. We
need a rule to address the business
reality that old information must
constantly make way for new.

We have been talking merely

about emails. What about a
commercial case, say a patent
infringement action where

Nicenbig's sales are relevant?
Solo asks for access to Nicenbig's
mainframe computer so that he can
sort and segregate and massage
and manipulate the data. The
intrusion to Nicenbig nothing short
of violation. But the existing
Federa Rule permits — indeed,
seems to require it. We need a
rule.

A number of states have
adopted 21% Century rules. For
example, Texas has Tex.
R.Civ.Proc 196.4, providing that a
responding party must produce
data reasonably responsive and
available in its ordinary course of
business, but the requesting party
must pay reasonable expenses of
extraordinary steps required for
retrieval. In Virginia, VaR.S.Ct.
3A:12 provides that a requestor
may have accessto electronic data
only if it is not reasonably capable
of being provided by tangible
copy, and then only if the
electronic data can be isolated and
accessed during normal business
hours;, otherwise, the requestee
may bring a maotion for protective
order or to quash.

These rules are good first
steps. But there should also be a
rue, when the burden of
conducting a privilege review is
economicaly indefensible, that a
review need not be undertaken —
and any privileged document thus
produced shal be deemed an
inadvertent production with the
privilege maintained. There
should be a rule that reasonable
information “refreshing” does not
congtitute spoliation. There must
be a rule that no adversary is
alowed free access to roam
unfettered in  his opponent’s
computer memories.

We need aRule.

The Rules We Have Are Just
Fine, Thank You

Excuse me, we have a rule.
Sure, times have changed. So
what. The rules we have cover

today’s news nicely, and constant
tinkering with a rule is the surest
way to eviscerate it.

The Texas and Virginia rules
may provide comfort that the
courts will be obligated to impose
cost shifting in  appropriate
circumstances — but that is already
what the Federal Rules require.
When the 1970 amendments were
enacted, the Committee Comments
recited:

“The inclusive description of
“documents” is revised to accord
with changing technology. It
makes clear that Rule 34 applies to
electronic data compilations from
which information can be obtained
only with the use of detection
devices, and that when the data can
as a practical matter be made
usable by the discovering party
only through respondent’s devices,
respondent may be required to use
his devices to trandate the data
into wusable form. In many
instances, this means that
respondent will have to supply a
print-out of computer data. The
burden thus placed on respondent
will vary from case to case, and the
courts have ample power under
Rule 26(c) to protect respondent
against undue burden or expense,
either by restricting discovery or
requiring that the discovering party
pay costs. Similarly, if the
discovering party needs to check
the electronic source itself, the
court may protect respondent with
respect to preservation of his

records, confidentiality of
nondiscoverable  matters, and
costs.”

What more do we need?

The present rules have al the
flexibility — and none of the
rigidity — needed for digita
discovery. Concerned about the
burden? Balderdash. In the paper
age, the Nicenbigs of the world
routinely responded to legitimate
discovery requests by assembling
millions of pieces of paper,
shuffling them into no discernible
organization, stuffing them into
cartons stacked ten-high in a
windowless, airless basement, and
inviting poor opposing counsel to
come and inspect them. So the
digital age may have turned the
tables. So what? The rule is still
simply “if you haveit, produceit.”

Rule 26 (c) alows Nicenbig
to seek a protective order any time
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that a discovery request might
result in “oppression” or “undue
burden or expense.” There is no
reason why digital discovery ought
to presumed to be oppressive by
rule; there is no reason why it
cannot be addressed on a case by
case basisasis all discovery.

Intrusion  into  computer
secrets? The present Rules have it
covered. Protective  Order.
Spoliation? Companies have been
throwing out trash since there was
trash. Nothing has changed, just
the effort required to empty out the
bins.

Actually, that's not entirely
true. It's become so easy and
relatively inexpensive to save stuff,
that it may no longer be reasonable
to throw it out. Take those billion
emails. An average text email
message uses 10 KB of computer
memory. A billion of those would
take ten trillion bytes. That'salot.
But you could store al of that in a
small number of storage devices
(dude, you're getting a Dell!) that
would take up about as much room
as a VCR and would cost a few
thousand dollars each. Is that too
much to ask of a company the size
of Nicenbig? Maybe, maybe not —
but that's a question judges and
juries can answer just fine under
existing rules.

Privilege waiver? How is that
different than it has been from time
immemorial? We waive privileges
if we do not maintain their
confidence. If Nicenbig hasn't
taken steps already to identify its
privileged materias, if it isn't
willing to take steps to review its
materials prior to legitimate
discovery, that's their problem. In
particular cases, the court can
construct  particular  rules for
inadvertent production. But a
genera rule change would alow
the Nicenbigs of the world to
abrogate entirely their obligations
to maintain privileges. The present
ruleisjust fine.

Judge Richard Best, of the
San Francisco Superior Court,
summed it up, well, best: “. . .
judges are not perfect but neither
are rule makers. . . . A mistake in
one case, much as it should be
avoided, does not have the adverse
consequences of a rule enacted in
haste . . . that will affect every
litigant in that jurisdiction in the
future.” Modern Practice (August

2002). Let’strust the judges. We
don’t need no new rule.

What Do You Think?

Our space limitations do not
let us do credit to either point of
view. But that is not the point.
We want your point of view. Are
the rules OK as is? Do we need
amendments? Our email addresses
are in the footnote below. We'd
like to hear from you.
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“Are you suggesting, Mr.
Darrow, that ignorance of the law
is a defense?” “No, your honor,”
Darrow responded smoothly, “the
law presumes that all men know
the law — all men, that is, except
trial judges, for whom our wise
founding fathers have provided
Courts of Appeal.”

Your judge got it wrong, and
has ordered you to produce the
mother  of al privileged
documents, the attorney-client-let-
your-hair-down-warts-and-all-
ohmygod-don't-let-the-other-side-
see-this document. Y ou know, you
just know, that the appellate court
will set the trial judge straight; the
trick is to get the appellate court
setting before you actually have to
let the cat out of the bag. And itis
a trick, because the answer
depends on your status in the
litigation, how far you are willing
to stick your neck out, and the
jurisdiction in which your neck is
stuck.

Appellate Review Generally |'s
Limited to Final Orders

The general rule, of course, is
that appellate review is only
available for final orders. 28
U.S.C. § 1291. The only statutory
exceptions are orders relating to
injunctions, receivers and
admiralty, or where the trial court
certifies that the order involves a
controlling issue of law on which
there is substantial ground for
difference of opinion. 28 U.S.C. §
1292. But the Supreme Court
added a judicia exception, the

DISCOVERY
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collateral order doctrine, in Cohen
v. Beneficial Indust. Loan Corp.,
337 US 541, 69 S.Ct. 1221
(1949). An appea may be taken
when (1) the order appealed from
conclusively  determines  the
disputed question; (2) appellate
review will resolve an important
issue completely separate from the
merits of the action; and (3) the
order would otherwise be
effectively unreviewable.

Well, that's it, then. You meet
the first test. There is nothing
tentative about the order; it is (you
believe) wrong but not wishy-
washy. Y ou smash the second test.
Having to disclose the smoking
gun may become outcome
determinative, but the privilege
question is separable from the
merits of the underlying case; and

privilege is undisputedly an
important issue. And surely you
meet the third test — once

disclosed, the privilege is lost.
Later review will be totaly
unavailing.

Exactly, said the Third Circuit,
inInre Ford Motor Co., 110 F.3d
954 (39 Cir. 1997). While a
production order requiring
divulgence of privileged material
could be appealed after fina
judgment, “there is no way to
unscramble the egg scrambled by
the disclosure” Id. at 963. See
aso U.S v. Philip Morris, Inc.,
314 F.3d 612, 620 (D.C. Cir.
2003).

But the circuits are in conflict.
Any interlocutory order inflicts
some pain on the loser, and courts
must balance the need for pain

-
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relief against the need for efficient
judicial administration. And on
that balance, a number of circuits
have a flat rule that, “discovery
orders are nonappeal able under the
Cohen doctrine”  Boughton vs.
Cotter Corp., F.3d 746 (10" Cir.
1993); see also, In re: Grand Jury
Subpoenas, 123 F.3d 695 (1% Cir.
1997).

Suppose  your  smoldering
document is not simply in your and
your client’s hands. The client’'s
former general counsel, who was
fired and who has pending, messy
severance litigation going with the
client, also has a copy. To protect
his law license, he would not
voluntarily give up the document,
but he is more than happy to be
ordered to do so. The Supreme
Court provided a remedy for you
in Perlman v. United Sates, 247
US. 7, 38 S.Ct. 417 (1918),
holding that the owner of
documents may take an immediate
appeal from an order directing
production by a third party in
custody of the documents, for the
simple and pragmatic reason that
the custodian has no particular
incentive to chalenge the
production.

On the Perlman platform,
courts have established different
rules for parties and non-parties.
While Perlman turned on the non-
party also being the non-owner,
and having no incentive to appeal,
the more common scenario is that
athird party is asked to give up her
own documents. And it just seems
unfair to ask her to wait for the end
of a fight in which has no dog

before she can get review of a
possibly erroneous order. So, for
example, the Seventh Circuit holds
that “when the order is directed
against a nonparty, asit is here, he
has no appellate remedy at the end
of the litigation, so heis alowed to
appeal immediately.”  Dellwood
Farms, Inc. vs. Cargill, Inc., 128
F.3d 1122 (7" Cir. 1997).

In Burden-Meeks vs. Welch,
319 F.3d 897 (7" Cir. 2003), Judge
Frank H. Easterbrook expressed
some concern over the rationale
and vitality of his Circuit's
Dellwood holding, especiadly in
view of the fact that Dellwood did
not mention United States v. Ryan,
402 U.S. 530, 91 S.Ct. 1580
(1971), which holds that “one to
whom a subpoena is directed may
not appeal the denial of amotion to
quash that subpoena but must
either obey its commands or refuse
to do so and contest the validity of
the subpoena if he is subsequently
cited for contempt.” Id. at 532, 91
S.Ct. at 1582-83. But Easterbrook
decided there was no point in
thinking about overruling
Dellwood because there was so
much disharmony among the
Circuits: “Indeed, no matter what
we ... do, aconflict will persist —
for in recent years some circuits
have adlowed even parties to
appeal immediately from orders
rejecting assertions of privilege.”
Burden-Meeks at 901.

We Have Contempt For This
Rule But You May Have
To BeHeld In Contempt To
Have A Right To Appeal
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So in the 7" Circuit, nonparties
may appea a production order.
But in other circuits, if you want to
obtain review of an interlocutory
discovery order, party or non-
party, you must defy the order, get
held in contempt, and appeal from
the contempt citation. A-Mark
Auction Galleries, Inc. v. American
Numismatic Ass'n, 233 F.3d 895
(5™ Cir. 2000). There is a clear
conflict among the circuits which
require a contempt order as a
prerequisite to a challenge of a
discovery order and those which
permit the order to be appealed on
its own.

The conflict among the federal
circuits is echoed in the individual
states. In lllinois and in North
Carolina, for example, there is no
right of review of an interlocutory
discovery order; a contempt
citation is the only available
vehicle. Serling  Finance
Management, L.P. v. UBS
PaineWebber, Inc.,, 782 N.E.2d
895 (lIl. App. Ct. 2002); Stevenson
v. Joyner, 558 SE.2d 215
(N.C.Ct.App. 2002). In
Massachusetts, the courts “will not
require the [parties] to disobey a
judicial order before an appeal can
be taken. Commonwealth v.
Liang, 747 N.E2d 112 (Mass.
2001).

Those courts that require the
contempt step generally do not do
so out of some urge to return to the
days of the common-law writs,
when men were men and lawyers
were arcane. If we make it easy to
take interim appeals, people will
take them, further clogging up
dockets. It may be regrettable that
an attorney client privilege will be
lost because of an erroneous ruling
in atrial court, but that is a price
that must be paid to keep the
machinery running. “It is too late
in the day to waste words
explaining why interlocutory
orders, and discovery orders in
particular, are  nonappeaable
despite their irreversible costs. . . .
[Tlhe costs of delay via appedl,
and the cost to the judicial system
of entertaining these appeals,
exceeds in the aggregate cost of
the few erroneous discovery orders
that might be corrected were
appeds available” Smmons v.
City of Racine, 37 F.3d 325 (7"
Cir. 1994). So these courts require
contempt as the cost of admission

because “there is every reason to
insist that going through the
contempt process, which by raising
the stakes helps the court winnow
strong claims from delaying tactics
... " Burden-Meeks at 900.

But Not Just Any Old Contempt

But if interlocutory appeals are
not a sure thing, neither is the
contempt route. In the D.C.
Circuit, “it is settled that a civil
contempt citation is not appealable
as a collatera order.” United
Sates v. Philip Morris Inc., 314
F.3d 612, 620 (D.C. Cir. 2003). In
the Seventh Circuit, non-parties
may appeal from a finding of civil
contempt, but parties must wait
until the end of the case unless
there is a finding of crimina
contempt. Burden-Meeks at 900.

So — and this hurts to even say
it — to properly represent your
client you have to arrange to have
her held in criminal contempt.

Crimina? Civil? Uh, don't
feel bad if you need a little
refresher here — no less an
authority than the Supreme Court
itself finds that “athough the
procedural contours of the two

forms of contempt are well-
established, the distinguishing
characteristic  of civil versus

crimina contempt are somewhat
less clear. International Union v.
Bagwell, 512 U.S. 821, 827, 114
S.Ct. 2552, 2557 (1994). Takethis
little  test. The National
Conference of Catholic Bishops is
found in contempt and fined
$50,000 a day for each day it
refuses to turn over documents it
feels it cannot “in conscience’
revead. United Sates Catholic
Conference v. Abortion Rights
Mobilization, Inc., 47 U.S. 72, 108
S.Ct. 2268 (1988). A few states
over, parents are held in contempt
and fined $25 for refusing to
disclose information regarding
their son’s medica history.
Norskog v. Pfiel, 197 Ill. 2d. 60,
755 N.E2d 1 (2001). Which
contempt is civil, which is
crimina? The whopping $50,000
per day is civil, because it is
designed to coerce compliance
with the discovery order rather
than punish its defiance; the
Bishops can end the sanction by
ending their defiance. The $25
fine is criminal, because it is a flat
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penalty for past conduct, with no
opportunity to purge the fine.

OK. You've been ordered to
turn over the dastardly document.
The order is wrong. But if you
want to get the Court of Appealsto
say so, you have to press the right
buttons. If you are in Philadelphia,
file an appedl. If you arein Dalas,
your appeal would be tossed out;
so get yourself (or perhaps better,
get your client) held in contempt
and appeal from that. If you arein
D.C., be sureto be held in criminal
contempt.

Don't forget you have to
continue to live with the judge you
are defying - this is an
interlocutory appeal, and the case
goes on. Tell the judge that you
intend to defy his order with the
greatest of respect simply to satisfy
the procedura requirements. In
Serling, PaineWebber's appeal
had no appeal — the discovery
order was affirmed — but it did
salvage a minor victory: “Because
the trial court entered the contempt
order at PaineWebber's request,
which we have explained is the
proper procedure to test on appeal
a circuit court’s discovery order,
we conclude the PaineWebber's
conduct was not contumacious.
Accordingly, we vacate the
contempt order.” 782 N.E.2d at
906.

“Sir, are you attempting to
show your contempt for this
court?” Darrow replied, “Why,
no, your honor, on the contrary. |
am attempting to conceal it.” Your
jurisdiction will determine whether
you must conceal or announce.
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In the hands of a skillful cross
examiner, a draft expert report is a
sword of Arthurian proportions.
“Doctor Good, you just testified
that because persons with
monocular vision — people who
have but one good eye — pose a
significant safety risk, UPS was
justified, despite the Americans
With  Disabilities  Act, in
categoricaly refusing to hire them
as drivers. Your final report and
your testimony are quite emphatic
on this point. Can you explain,
then, why your draft report stated
that ‘minor difficulties caused by
monocular vision can be overcome

with conservative driving
practices?” “Well, |, uh, on
reflection, er, redized that the

difficulties are really not all that
minor, and, uh, um, conservative
driving  practices ae  not
necessarily, well, er, a totaly
satisfactory  solution.” “Right,
Doctor,” the cross examiner
soothes, “and the reflection you
refer to, the epiphany you
experienced between your initia
opinion and your trial testimony,
was that the wood-shedding you
got from UPS's lawyers?’

In EEOC v. United Parce
Servs., 149 F. Supp. 2d 1115 (N.D.
Cal. 2000), the court found that the
expert testimony at trial varied
from draft reports in a least 10
material ways after consultation
with counsel. “In context, it seems
clear that Dr. Good lost his
independence and objectivity. He
simply became part of the UPS
advocacy team.” Id. at 1139.
Because of the roadmap provided
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by the draft reports, the court had
trouble accepting the opinions of
the good doctor Good.

Or here's a good one. In
Occulto v. Adamar of New Jersey,
Inc., 125 F.RD. 611 (D.N.J
1989), a draft report surfaced that
was identical to the final report.
Well, amost identical — except for
the legend at the top of the draft
that read “PLEASE HAVE
RETYPED ON YOUR OWN
STATIONARY. THANK YOU."
So the jury was going to hear that
the plaintiff's expert medica
report was actualy written by
plaintiff's lawyer, a lawyer who
cannot spell stationery correctly.
We suspect the lawyer would like
aMulligan.

Draft Expert Reports Are
Potential Minefields

But isn't the creation of drafts
and the evolution from draft to
final unavoidable? God can
compose in stone, but if mere
mortals had tried to create the Ten
Commandments, there more than
likely would have been afirst draft
entitled “A Few Guidelines.”

Your expert is busy doing the
things that make her an expert, and
you are busy practicing law in the
big city 500 miles from the
academic ivory tower she inhabits.
As a practical logistic necessity,
you have to communicate with
your expert through some sort of
writing. You have to tell the
expert what you need, and your
expert has to rough out her
opinions in draft form.  And

-
.
&

experts being experts, they know a
great deal more about their science
than you do, while you know a
great deal more about advocacy
than they do. So even if the
opinions are essentially there in
initial drafts, you will have to
make substantial edits to improve
the final product. There have to be
drafts. There have to be edits.

Okay, but if draft reports are
dangerous, how do we eliminate
the danger?

Well, you could limit your
practice to state court actions in
New Jersey (unlike the hapless
lawyer who was stationary in New
Jersey Federal Court), where the
development of expert testimony is
acknowledged as a collaborative
process between expert and
counsel and  therefore Al
preliminary or draft reports are
deemed trial preparation materials
discoverable only upon the special
showings necessary to obtain work
product. N.J. Court Rules, 1969 R.
4:10-2 (2002).

But the rest of the country has
not provided similar comfort. In
general, draft reports are
discoverable. Krisa V. Equitable
Life Assurance Society, 196 F.R.D.
254 (M.D. Pa 2000); B.C.F. Oil
Refining, Inc. v. Consol. Edison of
New York, 171 F.R.D. 57, 60
(SD.N.Y. 1997). And why
wouldn’t they be?
Notwithstanding New Jersey’s rea
world recognition that experts
become part of the advocacy team,
we try to convince our triers of fact
that our experts are independent
and therefore credible. And if they

are independent, what possible
basis can there be for withholding
communications to and from an
independent expert?

Well, when we work with our
experts to help them refine their
opinions, it is necessary that we
share our thought processes and
work product. And to the extent
that the drafts reflect that work
product, they ought to be
protectable. FRCP  26(b)(3)
codifies the Hickman v. Taylor
work product doctring; work
product is discoverable only on a
showing of substantial need and
even then, core work product —
mental impressions, conclusions,
opinions or lega theories of the
attorney — is protected against
disclosure. Uh, huh. But FRCP
26(a)(2)(B) requires disclosure of
al materids considered by a
testifying expert.  “Given this
obligation of disclosure, litigants
should no longer be able to argue
that materials furnished to their
experts to be used informing their

opinions — whether or not
ultimately relied upon by the
expert — are privileged or
otherwise protected from
disclosure.” 1993 Advisory
Committee Notes.

Clear enough? In The Nexxus
Products Co. v. CVS New York,
Inc., 188 F.R.D. 7, 10 (D. Mass
1999), Magistrate Judge Joyce
Alexander, in awell reasoned, well
articulated opinion, found that the
Advisory Committee Notes and
FRCP 26(a)(2)(B) merely require
discovery of factual materials but
do not require disclosure of core
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work product. Six months later,
Magistrate Judge Robert Collings
— of the same District Court — in
an equally well reasoned, well
articulated opinion, came to
exactly the opposite conclusion,
respectfully disagreeing with the
analysis of his colleague, and
ordering production.  Suskind V.
Home Depot Corporation, 2001
U.S. Dist. Lexis 1349 (D. Mass.
2001). So if you disclose core
work product to an expert witness
that ends up in a draft report, your
ability to protect it from disclosure
will depend entirely on your
assignment of judge. Some
comfort. Even if you draw the
judge whose opinion you like,
judges, like experts, sometimes
evolve their views. You like Judge
Alexander’s decision in Nexxus,
but how can you be sure she did
not rethink her position after
reading Judge Collings' opinion in
Suskind? The work product
doctrine cannot be counted on to
protect drafts from discovery.

Alrighty then. If the practical
reaity is that we cannot be sure
that we can protect drafts from
discovery, then we simply have to
make sure that there are no drafts
around to produce.

We have actually encountered
experts — seasoned experts who
have been through multiple
depositions and testimony — who
have conspiratorially assured us
“Don’'t worry (wink), | know how
the game is played (wink), and |
will be sure to destroy all draft
reports.” Leaving nothing to
chance, we know lawyers who flat-
out instruct their expert witnesses
to destroy drafts. Everybody does
it, right? Maybe, but so what? We
live in Chicago, where vehicular
traffic proceeds at one of two
paces — gridlock or Indy 500.
When they can, everyone speeds.
But as we have told our children
and have to remind ourselves from
time to time, you cannot beat a
speeding ticket on the “everyone
doesit” defense.

In W.R. Grace & Co. v. Zotos
International, Inc., 2000 U.S. Dist.
LEXIS 18096 (W.D.N.Y. 2000),
Zotos' expert “got rid of” his draft
reports at the specific direction of
counsel “so as not to confuse
things.” Id. at *29. Zotos tried to
justify the destruction by pointing
out that it occurred prior to the

service of formal document
requests seeking drafts. Nice try,
no good. There is a duty to
preserve evidence once litigation is
pending even if no requests are
ever served. West v. Goodyear
Tire & Rubber Co., 167 F.3d 776,
778 (2d Cir. 1999). The
intentional destruction of drafts is
sanctionable spoliation.

In Trigon Insurance Co. v.
United States of America, 204
F.RD. 277 (E.D. Va 2001) the
United States retained Anaysis
Group (AG) as an expert witness.
Pursuant to AG's interna
document retention policy (its
euphemism for a document
destruction policy), AG's draft
reports were destroyed prior to the
time any formal production request
was made. No dice, said the court.
The government knew that it had
an obligation to preserve evidence
whether or not a request had been
made. And the government could
not hide behind AG's interna
policy. AG is in the regular
business of providing expert
testimony and knows the rules; and
AG's interna rules cannot trump
the Federal Rules.  Your tax
dollars at work: the government
was ordered to pay more than
$180,000 to have an independent

computer expert find and
reconstruct the deleted draft
reports.

One of the judges of the
Northern District of California has
astanding order requiring that:

Counsel shall preserve dll
drafts of expert reports (partial or
complete) and evidence of
communications with experts (or
with any intermediaries between
counsel and the experts) on the
subject of this actual or potential
testimony, and shall instruct their
experts and any intermediaries to
do likewise. All such materials
shall be produced upon expert
designation (unless al parties
otherwise stipulate in writing).
This requirement does not apply to
intermediate drafts prepared solely
by the testifying expert not
provided to or discussed with
anyone else. Counsel’'s private
notes of conversations will be
treated as work product and need

not be produced absent the
showing required by FRCP
26(b)(3).
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Clarity given to the
proposition that an expert's
internal musings, not

communicated to others, ought to
be free from discovery. Further
clarity given to the reasonable
proposition that the attorney’s
internal  notes remain  work
product. But a bright line rule of
production for everything else.
Yet what of the other 700 or so
Federal judges? Is there clarity to
guide you? Well, yes. It is clear
that things are not clear. You can’t
be sure that drafts won't be
ordered produced; you can’'t be
sure that any destruction of drafts
won't be sanctioned. You or your
expert may get away with “getting
rid” of drafts. But you may not.

Draft Reports— Can’t Live
Without Them, Can’t
Destroy Them

Well, wait a minute, why
can't you live without them? It
may not be proper for you to
instruct a witness to destroy a
draft; it may not be proper for you
to stand idly by knowing that the
witness plans to destroy a draft.
But we know of no rule that
prevents you from advising a
witness not to create a draft. So
we tell our expert witnesses that
we don’t want her to communicate
anything to us in writing unless
and until we have talked it through
oraly; and we tell her that if she
does communicate a written draft
to us, we will retain and produce it
— s0 she had better be able to
explain anything she commits to
tangible form. Now, those oral
communications are just as subject
to discovery as would be written
drafts. But it will be far more
difficult for your opponent to pin
your expert down to some
inconsistency in the evolution of
her thought process if there is
nothing in black and white.

And when your expert sends
you a draft you asked him not to
create, you might want to think
carefully before you take out your
blue pencil. Remember that it is
the testimony at trial you care
about, not the report. The report is
simply the price of admission to
get the expert into the court room.
So let the expert clarify or
strengthen  his language and
articulation at his deposition, not in

a series of written drafts that have
your fingerprints al over them.
Don't destroy drafts; just don't
create them until they’'re suitable
for etching into stone.
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If we had a nickel for
every time we have heard a
lawyer in an arbitration talk
about the depositions he needs
and intends to take — well,
gosh, we would have an awful
lot of nickels. And we would
like to use that money to help
pay for continuing legal
education for those misguided
folks who believe that pretrial
depositions are  God-given
rights. You aready know, of
course, that different discovery
rules apply in arbitration, but
look around. Some of your
colleagues do not have a clue
about just how different
arbitration rules can be. And as
aternative dispute resolution
becomes more common, we are
going to have to be well versed
in the differences.

Serving as  arbitrators
recently, we asked Croc
O'Shea, a litigator with 30
years of experience and an
equal number of associates

working the case, “what
discovery do you
contemplate?  “Well,” Croc
crooned, “this is a vey

complicated case and | will
need to take a least 12
depositions.” Counsel for the
respondents, Milt Oast, chimed
in “well, I'm not sure we need
to take any depositions, but I'm
sure we can work out a
schedule.”

DISCOVERY

Arbitration Discovery

By Jerold S. Solovy
and Robert L. Byman

OK, timeout. O’ Shea
simply announced his plans to
take 12 depositions, as though
it was his perfect right. Oast
did not have the wits to say
“depositions? We don’t need
no stinkin' depositions.”  Put
aside for a moment that those
12 depositions will cost Oast's
client about $60,000 in legal
fees. What if O Shea wasn't
simply churning his hill but
actually needs those
depositions to develop the
evidence to prove his claim?
What if those depositions made
the difference between Oast’'s
client winning or losing? Why
did Oast agree to depositions?
Probably because he did not
know therules.

Arbitration: It'sa
Matter of Contract

Arbitration is a matter of
contract, so the arbitrators will
generally accept whatever the
parties agree upon with respect
to discovery. The parties are
free to agree to apply the
Federal Rules or the Kansas
rules or the Koran. So, when
O’ Shea announced his
intention to take 12 depositions
— and Oast agreed — the
arbitrators  restrained  their
laugh reflex and let Oast hoist
himself on O’ Shea's petard.
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“The popularity of
arbitration rests in considerable
part on its asserted efficiency
and cost-effectiveness —
characteristics said to be at
odds with full-scale litigation in
the courts, and especialy at
odds with the broad-ranging
discovery made possible by the
Federal Rules of  Civil
Procedure.” National
Broadcasting Co., Inc. vs. Bear
Searns & Co., Inc., 165 F.3d
184 (2d Cir. 1999). We mean
no disrespect to the federal
rules. They are great rules.
But they are rules designed for
contests in  which  the

defendants are  unwilling
participants and  where the
litigants often have

disproportionate resources. By
definition,  participants  in
arbitrations are contracting
parties who have agreed in
advance to set streamlined rules
for their potential disputes.

So most arbitration forums
have streamlined rules. The
American Arbitration
Association Commercial Rules
make no provision for
interrogatories or depositions
except in large, complex
matters (claims over $500,000),
where the arbitrator may
exercise discretion “upon good
cause shown consistent with
the expedited nature of
arbitration.” (Rule  L-4).

Judicial Arbitration and
Mediation Services (JAMYS)
Rules allow each party to take
one deposition of the opposing
party, with additional
depositions at the discretion of
the arbitrators. The NASD
Rules provide that “necessary
pre-hearing depositions
consistent with the expedited
nature of arbitration shal be
available” (Rule 10213 (a)).
The International Chamber Of
Commerce Rules make no
provision at all for depositions.

And even when the parties
agree or the arbitrator is
persuaded to order depositions,
don't assume that you can
compel non-parties to give
discovery. You can take
discovery of a non-party under
the Federal Rules, because the
Rules apply by law to all
persons whether or not they are
litigants. But non-parties have
not agreed to follow arbitration
rules.

The Federa Arbitration
Act (FAA), 9 USC. § 7,
empowers  arbitrators  to
summon “any person to attend
before them or any of themasa
witness and in a proper case to
bring with him or them any
book, record, document or
paper which may be deemed
material as evidence indicates.”

“Any person,” not simply
parties. But “attend before” the
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arbitrators, not pre-hearing
discovery. Well, no problem;
“the power of the panel to
compel production of
documents from third-parties
for the purposes of the hearing
implicitly authorizes the lesser
power to compel such
documents for  arbitration
purposes prior to hearing.” In
the Matter of Arbitration
between Security Life
Insurance Company of America
et all, 228 F.3d 865, 870 (8"
Cir.  2000)(“implicit in an
arbitration panel’s power to
subpoena relevant documents
for production at a hearing is
the power to order the
production of relevant
documents for review by a
party prior to the hearing.”).

But there is a difference
between depositions and pre-
hearing document production.
“Documents are produced only
once, whether it is at the
arbitration or prior to it.
Common sense encourages the
production of documents prior
to the hearing so that the parties
can familiarize themselves with
the content of the documents.
Depositions, however, are quite
different. The non-party may
be required to appear twice —
once for deposition and again
and the hearing. . An
arbitrator may not compel
attendance of a non-party at a
pre-hearing deposition.” In the
Matter of the Arbitration
between Integrity Insurance
Co. v. American Centennial
Insurance Co., 885 F. Supp. 69,
73 (SD.N.Y. 1995).

And while the 8" Circuit
believes that the FAA
authorizes pre-hearing
document production, the 4™
Circuit does not. The
“subpoena  powers of an
arbitrator are limited to those
created by the express
provisions of the FAA” and
“nowhere does the FAA grant
an arbitrator the authority to
order non-parties to appear at

depositions, or the authority to
demand non-parties provide the
litigating parties with
documents during pre-hearing
discovery.” Comsat Corp. V.
National Science Foundation,
190 F.3d 269 (4™ Cir. 1999).
Well, not entirely. Comsat
offered up a little dictum to

flavor its opinion: “a party
might, under unusual
circumstances, petition the

District Court to compel pre-
arbitration discovery upon a
showing of speciad need or
hardship.” Id. at 276. With all
due respect to the 4™ Circuit,
Huh? Arbitrators don't have
the power to order discovery,
but the parties can petition a
Court — which is not hearing
the underlying case — to compel
it anyway? Waell, that is
practical if not entirely logical.
In Hay Group, Inc. v. EB.S§
Acquisition Corp., 2003 U.S.
Dist. Lexis 4909 (E.D. Pa
2003), the court noted that if
the 4™ Circuit were right, if the
FAA “is flexible enough to
alow for pre-hearing
production in a ‘special need’
situation, it is flexible enough
to dlow for pre-hearing
production of documents when
the arbitrators believe that it is
appropriate without the federa
court holding a hearing to
determine ‘special need . . ..
S0 no need to go to court; the
arbitrators have the power to
order discovery.

Some Courts Divide
The Baby, Some Don’t

And while some courts
have divided the discovery
baby  between  document
production and depositions,
others have made no such
distinction, finding that the
FAA grants the implicit power
to compel both testimony and
documents prior to hearing.
Amgen Inc. v. Kidney Center of
Delaware County, Ltd., 879 F.
Supp. 878, 880 (N.D. 111.1995).
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OK, let's move on. Even
if you convince your opponent
and/or your arbitrator to issue a
subpoena to a non-party, how
do you enforce it? Well firgt,
bluff. Serve the subpoena; act
as though compliance is
expected, resistance is, as the
Borg would say, futile. But
what if your subpoena-ee tells
you to obtain a hammer and hit
sand?

A witness has no
obligation to move to quash an
arbitrator issued  subpoena,
since the FAA imposes no such
requirement. See  Comsat
Corp. v. National Science
Foundation, 190 F.3d 269, 276
(4th Cir. 1999). If the witness
simply ignores the subpoena,
you have to find a court to
enforceit.

The FAA designates the
court in which the arbitration is
pending as the sole court with
the power to enforce an
arbitrator's subpoena.  So if
your arbitration is pending in
Chicago, and you want to
depose a non-party in
Pennsylvania, you have to go to
the Northern District of Illinois.
Uh, huh. But the Chicago court
can only enforce subpoenas to
the same extent as under the
Federal Rules— 100 miles.
Hmm. In Amgen Inc. v. Kidney
Center of Delaware County,
Ltd., 879 F. Supp. 878 (N.D.
111.L1995), on exactly that
conundrum, Judge Gettleman
came up with an elegant
solution. Since Fed. R. Civ. P.
45(@)(3)(B)  authorizes an
attorney practicing in the court
in which the tria is being held
to issue a subpoena on behalf
of the court for district in which
a deposition is to take place,
the attorney could issue a
subpoena in  Pennsylvania
which could then be enforced
by the court there.

One little problem. When
the case got up to the 7" Cir., it
was dismissed for lack of
subject matter jurisdiction. The

FAA grants the federal courts
powersto assist arbitration only
where the District Court would
have jurisdiction over the
underlying dispute. Amgen Inc.
v. Kidney Center of Delaware
County, Ltd., 95 F.3d 562 (7th
Cir.1996).

What? We made you
wade through all of this stuff
about the FAA only to tell you
thaa the FAA may be
irrelevant? Forgive us. A lot
of commercial arbitration cases
are going to meet federa
jurisdictional standards; if they
don’'t, more than 35 states have
adopted the Uniform
Arbitration Act and many
which have not have not have
their own statutes, all of which
provide more or less corollary
provisons so that a court,
complete with gavels, bailiffs,
sheriffs and other methods of
enforcement, are provided unto
you to enforce a subpoena if it
is otherwise valid. See, eg.,
7101LCS5/7.

Nothing about pre-hearing
discovery in arbitration is quite
so clear as the Croc O'Shed's
of the world would have you
believe. Don't be afraid to
resist discovery in  an
arbitration; and don't assume,
if it is you trying to take the
discovery, that it will be easy.
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“Too often, discovery is not
just about uncovering the truth, but
also about how much of the truth
the parties can afford to disinter.”
Rowe Entertainment, Inc., et al. v.
the William Morris Agency, Inc., et
al., 205 F.R.D. 421, 423 (SD.N.Y.
2002).

You are just a poor working
stiff.  Working, that is, until you
were fired as a result of blatant sex
discrimination.  You know, you
just feel it in your bones, that the
chauvinist pig who fired you has
left a trail of boorish emails that
will proveit. Soyou filesuitand a
document request for all emails
sent to or from the swinish
supervisor.

You ae a reputable,
conscientious corporate member of
society who legitimately severed
its relationship with a difficult,
inadequate employee.  True to
form, she blames you for her own
failings and brings a discrimination
suit.  But the [insert here the
disparaging adjective and noun of
your choice] has added real injury
to insult with a document request
for al emails to and from senior
executives for the past 5 years. To
comply fully with that request will
require a hunt through backup
computer  tapes and data
reconstruction efforts that will cost
hundreds of thousands of dollars.
And these were senior people,
whose duties included
communications with counsel in
various legal actions. So the
reconstructed email files have to be
carefully reviewed for privilege —

DISCOVERY

Cost-Shifting

By Jerold S. Solovy
and Robert L. Byman

at a cost of still more hundreds of
thousands.

Who Pays The Costs Of Data
Reconstruction?

Who pays? The working
stiff? The beleaguered company?
How much truth can the parties
afford to disinter?

“Under [the discovery] rules,
the presumption is that the
responding party must bear the
expense of complying with
discovery requests.” Oppenheimer
Fund, Inc. v. Sanders, 437 U.S
340, 358, 57 L. Ed. 2d 253, 98 S.
Ct. 2380 (1978). Sure, but under
those same rules, “a court may
protect the responding party from
‘undue burden or expense by
shifting some or all of the costs of
production to the requesting
party.” Rowe at 428. So who
pays?

Requesting parties can be
expected to argue that the
responding party should aways
bear the costs of producing
electronic data since “if a party
chooses an electronic storage
method, the necessity for a
retrieval program or method is an
ordinary and foreseeable risk.” In
re Brand Name Prescription Drugs
Antitrust Litigation, 1995 U.S.
Dist. LEXIS 8281(N.D. IIl. June
15, 1995); see aso Daewoo
Electronics Co. v. United Sates,
650 F. Supp. 1003, 1006 (“The
norma and reasonable trandation
of electronic data into a form
usable by the discovering party
should be the ordinary and
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foreseeable burden of a respondent
in the absence of a showing of
extraordinary hardship.”).

But in Rowe, Magistrate
Judge James C. Francis IV found
that the logic breaks down when it
comes to electronic data: “The
underlying assumption is that the
party retaining information does so
because that information is useful
to it, as demonstrated by the fact
that it iswilling to bear the costs of
retention. That party may therefore
be expected to locate specific data,
whether for its own needs or in
response to a discovery request.
With electronic media, however,
the syllogism breaks down because
the costs of storage are virtually
nil. Information is retained not
because it is expected to be used,
but because there is no compelling
reason to discard it.” Rowe at 429.

So Judge Francis created an
eight-factor test to determine
whether the costs of electronic
discovery should be shifted: (1)
the specificity of the discovery
requests; (2) the likelihood of
discovering critica information;
(3) the availability of such
information from other sources; (4)
the purposes for which the
responding party maintains the
requested data; (5) the relative
benefits to the parties of obtaining
the information; (6) the total cost
associated with production; (7) the
relative ability of each party to
control costs and itsincentive to do
so; and (8) the resources available
to each party. Id.

The Rowe decision quickly
became the gold standard to

determine whether to shift costs
from the hapless reguestee to the
requestor — until Judge Shira A.
Scheindlin upgraded to platinum in
Zubulake v.UBS Warburg LLC, et
al., 55 Fed. R. Serv. 3d 622
(SD.N.Y. May 13,
2003)(“Zubulake 1" — you'll see
why soon). Laura Zubulake was a
$650,000 a year trader when UBS
fired her. Not exactly a “poor”
working stiff, but as between her
assets and UBS's, David and
Goliath is not totaly inapt. Her
claim was certainly not frivolous.
It was conceded that she was ill-
treated — UBS was reduced to
defending on the theory that her
supervisor's conduct was not
unlawfully discriminatory because
he treated everyone equally badly.
Great jury appea there. And it
was clear that there were big holes
in UBS's first wave of discovery
responses. UBS produced about
100 pages of emails, but Zubulake
had copies of far more extensive
numbers of emails she had herself
retained. UBS refused to search
its backup tapes for the material
because of the cost, which it
estimated at $300,000.

3-Steps to a 7-Factor Test

Judge Scheindlin
acknowledged Judge Francis' gold
standard, but observed that “there
is little doubt that the Rowe factors
will generally favor cost-shifting.
Indeed, of the handful of reported
opinions that apply Rowe or some
modification thereof, al of them
have ordered the cost of discovery
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to be shifted to the requesting
party.”  Judge Scheindlin thus
devised an upgraded three-step
analysis less biased toward
shifting: First, it is necessary to
understand the computer system at
issue. For datawhich is accessible
— available on-line or stored in
media that can be temporarily
loaded on the system and accessed
as if online — the usua rules of
discovery apply: the responding
party should pay the costs of
producing responsive data. Cost
shifting should be considered only
for the production of inaccessible
data — such as disaster recovery
backup tapes or fragmented drives
which are not machine readable
without substantial conversion or
reconstruction.  Second, because
the cost-shifting analysisis so fact-
intensive, it is necessary to test
what data may be found on the
inaccessible media by requiring the
responding party to restore and
produce responsive documents
from a smal sample of the
requested media. Third, if thefirst
two steps indicate that the caseis a
candidate for cost-shifting, the
analysis should proceed by
considering seven factors,
“weighted more-or-less in the
following order:”

1. The extent to which the request
is specifically tailored to discover
relevant information;

2. The availability of such
information from other sources;

3. The total cost of production,
compared to the amount in
controversy;

4. The total cost of production,
compared to the resources
available to each party;

5. Therelative ability of each party
to control costs and its incentive to
do so;

6. The importance of the issues at
stakein thelitigation; and

7. The relative benefits to the
paties  of obtaining the
information.

Enter Zubulake 1.  Waéll,
actually Zubulake 111 — but Il was

on unrelated issues so let's skip
that.  Zubulake v.UBS Warburg
LLC, et a., 216 F.R.D. 280
(SD.N.Y. July 24, 2003) At the
direction of the Court, the parties
did a sample test and returned for
application of the seven factor test.
UBS asked that the entire cost to
review the remaining tapes -
estimated at  $165,000 to restore
and search the tapes and $107,000
in attorney and paralega review
costs — be shifted to Zubulake.
Zubulake, of course, argued that no
cost shifting was warranted.
Space does not permit us to set out
the detail of Judge Scheindlin’s
analysis but we can summarize her
scoring: factors 1 and 2 (the most
heavily weighted) tipped dlightly
against cost-shifting; factors 3 and
4 weighed against cost-shifting;
factors 5 and 6 were neutral; only
factor 7 — the least important —
weighed in favor of cost-shifting.
And on that record, Judge
Scheindlin - ordered  that  the
working dtiff pay 25% of the
restoration costs. Huh? We expect
better batting averages than that
even of mediocre baseball players.

Judge Scheindlin explained
that application of the factors “is
not merely a matter of counting
and adding; it is only a guide. . . .
It is beyond cavil that the precise
alocation is a matter of judgment
and fairness rather than a
mathematical consequence of the
seven factors.”

And there was a critica
digtinction in what it was that
Zubulake was asked to pay for.
UBS viewed the issue as its total
cost to engage in what it believed
to be a fishing expedition. It had
to cast a wide net to find the
possibly relevant emails, and there
were bound to be some privileged
dolphins caught up with any
legitimate catch. The sheer
volume of the electronic files
would make the necessary
privilege review exceptionally
expensive. Tough. “As a genera
rule, where cost-shifting s
appropriate, only the costs of
restoration and searching should be
shifted. Restoration, of course, is
the act of making inaccessible
material accessible. That ‘special
purpose or ‘extraordinary step’
should be the subject of cost-
shifting. Search costs should also
be shifted because they are so
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intertwined with the restoration
process However, the
responding party should aways
bear the cost of reviewing and
producing electronic data once it
has been converted to an accessible
form. Zubulakell.

Zubulake was not quite
finished. In the course of the
restoration process ordered in
Zubulake 111, it was learned that a
half-dozen or so backup tapes
could not be found. Motion for
sanctions — Zubulake 1V. Zubulake
v.UBS Warburg LLC, et al., 2003
U.S. Dist. LEXIS 18771 (S.D.N.Y.
October 22, 2003)

Judge Scheindlin found that
UBS had had a duty to preserve
backup tapes that could be
identified as storing information
created by or for “key players”
and that UBS's loss of the tapes
exceeded mere negligence.
Zubulake sought reconsideration of
the cost-shifting Order but the
Court was aware that certain e
mails had not been retained when
it entered the Order and thus saw
no need to reconsider. Zubulake
next argued that UBS's spoliation
warranted an adverse inference
instruction. Okay, but among the
things Judge Scheindlin found
Zubulake needed to show to justify
that sanction was that the
destroyed evidence would have
supported a clam or defense.
Zubulake didn't show it. No
adverse inference  instruction.
Zubulake did get a bone. “Even
though an adverse inference
instruction is not warranted, there
is no question that e-mails that
UBS should have produced to
Zubulake were destroyed by UBS.
That being so, UBS must bear
Zubulake's costs for re-deposing
certain witnesses for the limited
purpose of inquiring into issues
raised by the destruction of
evidence and any  newly
discovered e-mails” We can't
wait for Zubulake V.

So let's sum up. The usual
rule is that the responding party
pays the cost of document
production.  Electronic discovery
makes things more expensive, but
doesn’'t change the genera rule,

except  maybe  where  the
responding party is forced into
heroic efforts  to revive

inaccessible data. And then cost
shifting must be considered in a

three step analysis, the last step of
which is a weighted seven factor
test which is to be applied with
judicia discretion.
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You etymology buffs — or
maybe you Civil War buffs —
know the derivation of the word
“deadline.” During the Civil War,
a line was drawn around prison
camps. If a prisoner crossed the
line, he would be shot. Nothing
ambiguous there. Live or die by
the deadline. As lawyers, we live
with al sorts of deadlines. All
sorts, because some of them really
have life-and-death consequences;
some of them are meant to be
observed but allowed to be varied
from; some are merely guidelines,
more often ignored than followed.

There Are Deadlines And Then
There Are Deadlines

Jurisdictional deadlines are
usualy just that. If you miss a
statute  of limitations  or
jurisdictional filing date, your case
— or maybe your client — can
literally end up dead. In Coleman
v. Thompson, 501 U.S. 722 (1991),
Roger Coleman’s lawyers filed a
notice of appeal from the denial of
his state habeas corpus proceeding
after a murder conviction. But
they filed 33 days after entry of
final judgment while the deadline
imposed by the state of Virginia
was 30 days. And because he
missed that deadline (well, his
lawyers missed it), the United
States Supreme Court refused to
grant federal review of his
conviction, despite what some
objective observers might describe
as substantial  evidence  of
innocence. See, Tucker, May God
Have Mercy (W. W. Norton 1997).

DISCOVERY

A DeadlinelsA FineLine

By Jerold S. Solovy
and Robert L. Byman

Three days the other side of the
deadline  had life-and-death
consequences for Mr. Coleman.

If the spectrum has another
end, it is where parties try to
enforce  meaningless, arbitrary
deadlines. In  Hyperphrase
Technologies v. Microsoft Corp.,
Microsoft electronically filed its
motion for summary judgment 4
minutes and 27 seconds after
midnight of the deadline date; so
Hyperphrase moved to strike the
motion as untimely. And
Hyperphrase must have felt
strongly about its motion, the court
observed, because “Counsel used
bold italics to make their point”
that the motion was filed late.
“Wounded though this court may
be by Microsoft's 4 minutes and
27 second dereliction of duty, it
will transcend the affront and
forgive the tardiness.” The court
did, however, grant substantial
relief to Hyperphrase — it gave
Hyperphrase a “Get Out of
Deadline Free Card,” entering an
order allowing Hyperphrase on
some future occasion to make a
filing 4 minutes and 30 seconds
late. (Case No. 02-C-647-C, July
1, 2003)

It is an absurd notion that a
filing ought to be stricken because
it is afew minutes late — yet isn't
it equally absurd that a possibly
innocent man might be executed
because his lawyers can’'t count?
The point is that there are everyday
deadlines which we must faithfully
observe, but maybe we will miss.
Do we — and our clients — live or
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die on the other side of the
deadline?

There IsNeglect And
Then There Is Neglect

On December 10, 2003, the
Ninth Circuit Court of Appeds
published an important bit of
guidance. In Pincay v. Andrews,
2003 U.S. App. LEXIS 24811 (9th
Cir. 2003), after a multimillion
dollar judgment was entered for
Pincay, a lawyer “in the large law
firm representing Andrews’ asked
his docketing clerk to compute the
time for filing a notice of appeal.
The clerk responded that FRAP 4
allowed 60 days from the date of
entry of judgment. The lawyer
told the clerk that “to be safe” the
appeal date should be docketed
three days earlier than the 60th
day. Better safe than sorry. Uh,
one dlight problem — the clerk got
it wrong. FRAP 4 provides 30
days, not 60 days. Ooops. But no
problem, when the lawyer finally
read FRAP for himself, he no
doubt took comfort from the built-
in expiation in the Rule.

FRAP 4 dlows a Digtrict
Court to extend the time for filing
a notice of appeal if the motion to
extend comes within 30 days after
the deadline and is accompanied
by a showing of “excusable neglect
or good cause” Good cause,
obviously, would cover external
events, excusable neglect,
presumably covers honest
mistakes. So Andrews lawyer
filed a timely motion for an
extension of time, citing his clerk’s

mistake as the basis for excusable
neglect. The District Court agreed,
and granted the additiona time.
But the Ninth Circuit disagreed
and reversed, dismissing the
appeal. Not exactly life or death,
but a multimillion dollar judgment
became final because a clerk’s
negligence was not, in the Ninth
Circuit’ s view, excusable neglect.
What are the possible reasons
someone would miss a filing
deadline? Well, you might
consciously, deliberately miss the
deadline, just to show those courts
and rule makers who is the boss.
Uh-huh, sure.  Or you could,
despite your best intentions to beat
the deadline, be innocently
prevented from complying by
unavoidable external
circumstances, such as by having
your office beset by wild dogs
who, of course, eat your
homework. Or you could miss the
deadline because you made a
mistake. You can't expect much
relief where you miss a deadline
on purpose. You have a right to
expect relief when external forces
out of your control make your
performance impossible. But
when is inadvertence, carelessness
or downright neglect excusable?
The Supreme Court attempted
to answer the question in Pioneer
Inv. Serv. Co. v. Brunswick Assocs
Ltd. Partnership, 507 U.S. 380
(1993). By empowering the courts
to accept late filings where the
faillure to act is the result of
excusable neglect, the Court
reasoned, “Congress  plainly
contemplated that the courts would
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be permitted, where appropriate, to

accept late filings caused by
inadvertence, mistake or
carelessness.” Id. at 388. “The
determination is at bottom an

equitable one, taking account of all
relevant circumstances
surrounding the party’s omission.
These include . . . the danger of
prejudice . . . , the length of the
delay and its potential impact on
judicia proceedings, the reason for
the delay, including whether it was
within the reasonable control of the
movant, and whether the movant
acted in good faith.” 1d. at 395.

TherelsDiscretion And
Then There I sDiscretion

Applying that standard, how
could the Ninth Circuit have
concluded that the honest mistake
of the clerk — which the District
Court apparently found to be in

good faith and not unduly
prejudicial — did not fall within
the definition of excusable

neglect? Well, the Ninth Circuit
focused on other language in the
Pioneer  opinion:  “Although
inadvertence, ignorance of the
rules, or mistakes construing the
rules do not usualy constitute
‘excusable neglect,’ it is clear that
‘excusable neglect’ is a
somewhat ‘elastic concept.’”” The
Ninth Circuit pounced on the
language “ inadvertence, ignorance
of the rules, or mistakes construing
the rules do not usualy constitute
excusable neglect” as if the words
“although” and “elastic concept”
were not in the same sentence. In
the Ninth Circuit's view, the
delegation of rule interpretation to
a clerk is simply inexcusable.
“Knowledge of the law is a
lawyer's  stock in trade.
Bureaucratization of the law such
that the lawyers can turn over to
nonlawyers the lawyer's
knowledge of the law is not
acceptable for our profession.”
Pincay at *5.

Was the problem that the
lawyer delegated the job of reading
the Rule to a clerk? What if the
lawyer read the Rule himself and
got it wrong? After all, FRAP
4(a)(1)(A) says 30 days, but half
an inch away in 4(a)(1)(B) the
government gets 60 days. It's a
mistake to read 60 rather than 30,
but in the scheme of things it’s not
as bad as brown shoes with a blue

suit, isit? If the lawyer hadn’t had
the arrogance to assign hisjob to a
clerk, would the Ninth Circuit have
shown greater mercy? Probably
not. The Pincay court reminisced
its decision in Kyle v. Campbell
Soup Co., 28 F.3d 928 (9th Cir.
1994), in which a Fed. R. Civ. P.
6(e) motion for attorneys' fees was
2 days late, but the district court
found excusable neglect because
the plaintiff's attorney  had
misinterpreted the rule. Not so
fast. The Ninth Circuit found the
misinterpretation of the rules to be
an inexcusable mistake of law and
reversed.

We note, for those of you who
are keeping score, that Pioneer
was a 5-4 decision; Pincay was a
2-1 decision. These courts were
divided, because reasonable minds
can differ on whether deadlines are
really deadlines and, when they are
not real deadlines, why not. We are
not sure that the Ninth Circuit got
the Pioneer case right; we are not
sure that misinterpretation of arule
is not exactly what the U.S.
Supreme Court thinks is excusable
neglect. But we are sure of this:
what the Ninth Circuit thinks is
one heck of a lot more important
than what we think, especialy
when our case is pending there. So
we're going to read the Rules
ourselves. And reread them.

But those deadlines are filing
deadlines. Most of us are smart

enough to know that filing
deadlines — deadlines like filing
notices of appeal — must be

strictly observed. But discovery
deadlines — well, gosh, there is a
phrase in the running for the
Oxymoron Hall of Fame — are
usually not deadlines at al. “The
party upon whom the request is
served shall serve a written
response within 30 days after the
service of the reguest.”
Fed.R.Civ.P. 34. But if that
language seems mandatory and
finite, the ensuing sentence turns
concrete to mush: “A shorter or
longer time may be directed by the
court or, in the absence of such an
order, agreed to in writing by the
parties” We rarely meet the 30
day deadline in the discovery rules,
because 30 days is rarely enough,
and even when it is, we are so used
to extending discovery periods that
we do it aimost out of rote.

But some discovery deadlines
are clearly meant to be observed.
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In the 1993 amendments to the
Federa Rules, Rule 26(a) was
amended to impose a duty to
disclose 30 days prior to tria,
without any request, the identity of
all witnesses and documents a
party may use it trial. At the same
time, Rule 37 was amended to
create a self-executing sanction for
failure to make the Rule 26(a)
disclosures; if the disclosures are
not timely made, the evidence is
barred. But the Rule 37 sanction
only applies if the falure to
disclose it is “without substantial
justification” and the sanction is
not imposed if the falure to
disclose “is harmless.”

In Rowland v. American
General Financial, Inc., 340 F. 3rd
187 (4th Cir. 2003), American
General filed its disclosures 28
days prior to trial rather than 30.
At tria, American Generd was
permitted by the District Court to
cal a witness disclosed those 2
days late; and it was also allowed
to call awitness never identified in
the pretrial disclosures. Because
Rowland did not argue that she
was prejudiced by the appearance
of the otherwise late or undisclosed
witnesses, the 4" Circuit found no
abuse of discretion by the failure to
bar the witnesses. Yet in
Burlington Ins. Co. v. Shipp, 2000
U.S. App. LEXIS 10609 (4th Cir.
2000), the same 4" Circuit
affirmed the exclusion of witnesses
who had not been disclosed in a
timely fashion pursuant to Rule 26,
refusing to allow Burlington to add
witnesses six days before trial.
Courts that have discretion
exercise it. And appellate courts,
at least outside the Ninth Circuit,
usually defer to that exercise.

So heres our advice
Observe deadlines. Do not
delegate to others the task of
figuring out the drop dead dates.
And when, as al humans and
especialy lawyers do, you make a
mistake, throw yourself on the
mercy of the court;, better yet,
don’t make deadline mistakes.
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The Food and Drug
Administration publishes
"Food Defect Action Levels'
which specify the amount of
insect pats which may
permissibly be found in various
foods because they are
"unavoidable 21 CFR Part
110.110. It is unavoidable, and
therefore permissible, for there
to be 60 insect fragments per
100 grams of chocolate. If you
add up al of the permissible
pieces, the average person
consumes 2.5 pounds of insect
fragments per year, roughly the
equivalent of 20 adult
cockroaches. Bon appetit.

Mistakes Happen

Mistakes happen. Which
brings us to the inadvertent
production  of privileged
materials. We strive for
perfection, but we know we
will fal short, so the law has
developed a certain tolerance
for such mistakes. We have
written on the subject before.
See National Law Journal,
December 21, 1998. But our
previous discussion dealt with
the problem in general. The
advent of the electronic age has
raised the stakes and demands
specia consideration.

There are three basic
views. At one end of the
spectrum is the strict approach

DISCOVERY

| nadvertent E-Discovery

By Jerold S. Solovy
and Robert L. Byman

-- any voluntary production of
a privileged document, whether
intentional or accidental, is a
waiver of the privilege. See
FDIC v. Sngh, 140 FRD 252,
253 (D. Me. 1992). At the
other end is the lenient view --
inadvertent  production can
never be a waiver. See United
States v. Zolin, 809 F.2d 1411,
1417 (9th Cir. 1987) (Texas
Rules of Civil Procedure 193.3,
196.4). But the overwhelming
majority of jurisdictions apply
aflexible test on a case-by-case
basis, assessing the
reasonableness of precautions
taken, the volume of the
discovery, and genera fairness.
Angell Investments, LLC .
Purizer Corp., 2002 U.S. Dist.
LEXIS 11545 (N.D. IL 2002)
The Advisory Committee
on the Federa Rules of Civil
Procedure is currently
considering whether and to
what extent the Federal Rules
should be amended to
specifically address electronic
discovery issues. One of the
principal areas of concern is
inadvertent production because
“The sheer volume of
electronic data potentialy
produceable may make the
prospect of an unintended
privilege waiver a more likely
occurrence than would
otherwise be the case.”
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It was bad enough in the
paper age. No set of human
eyes could be expected to stay
alert through the review of
thousands of pieces of paper.
Something would be missed,
insect parts would get into the
production.  But the e-age
multiplies the amount of datato
review. E-mail is easy and
rampant; more documents get
created. E-sharing is the norm;
more documents get shared
with more people, each of
whom may add a little
comment, creating a new
“document.” E-storage is
cheap, easy, automatic; more
documents get saved. E-
limination is difficult; when
paper documents were trashed
they were gone, but deleted e
documents can often be raised
from the dead (or at least from
back-up tapes).

It is one thing to have to go
through one million pages of
documents. That is a daunting
task, but it can be done. But
now we are dealing with cases
that measure produceable data
in terabytes -- a thousand
billion bits of data (roughly
20,000,000 printed pages). See
In re Worldcom, Inc. Sec.
Litig., 2003 U.S. Dist. LEXIS
22732 (SD.N.Y. 2003)(4
terabytes). Moreover,
electronic documents contain
background data -- metadata

and embedded data -- which
may or may not be reducible to
printed form.

Metadata is the electronic
equivaent of a routing dlip --
showing when the document
was created, edited, sent, and
received. Embedded data is a
link or formula or other
substantive matter; for
example, if you print an Excel
spreadsheet, you will see
numbers; but you will not see
the formulae by which the
visible numbers were
calculated. And that hidden
data may easily establish or
defeat aprivilege. A document
may, on its face, show that it
was a press release written by a
corporate executive; it is
produced. But what if the
metadata establishes that the
document was created by a
lawyer in anticipation of
litigation, and that it was never
sent it to anyone?  Oops.
Inadvertent production.

Beware The Geeks

Consider this. No matter
how careful you are, some
computer geek may have
incorporated a feature into
software you do not even know
iS running on your computer
which leads to inadvertent
production. In United States v.
Rigas, 281 F. Supp.2d 733
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(SD.N.Y. 2003), the
government took undeniably
reasonable precautions before it
made €lectronic information
available. The data was loaded
on a dedicated drive on a
computer in a secure facility.
Defense counsel’s consultant
was allowed to copy the drive.
Back at their offices, defense
counsel discovered a bunch of
files that contained obvious
work product on both the Rigas
case and others. Defense
counsel immediately advised
the Government what they had
found without further review of
the materias; they deposited
the files with the court while
they sought an application for
permission to use them because
of inadvertent production.

It turns out that the files
were unwittingly copied onto
the drive because of a software
program that made automatic
backups of user files. It was a
program that ran in the
background,  designed to
provide a backup for disaster
recovery. And, on those facts,
the court found that there was
no inadvertent disclosure.

But what about the next
time? Fool me once shame on
you; fool me twice shame on
me. Now we have a written
opinion which airs the fact that
these types of backup programs
exist. One wonders whether
the next court facing the honest
protestations of a lawyer
claming he did not know
backup programs might copy
his privileged materials onto a
drive will consider that failure
inadvertent.

The Definition of
Reasonable | s Going To
Morph With Experience

See, that's the point. Since
most courts are going to
consider whether reasonable
precautions have been taken to
prevent inadvertent disclosure,
the definition of reasonable is
going to change each time a
case gets reported. It was

perfectly reasonable for the
Government not to realize it
had a backup program. It
would be less reasonable to
rely on the same excuse twice.
In fact, even in the lenient
jurisdictions where any
inadvertent production is given
back, there dtill must be
showing that the production
was inadvertent. If production
is made recklessly without any
attempt to learn from past
mistakes, might not a court
decide that the mistake is not
inadvertent at all?

So, do we need a new rule
for a new age? The electronic
age has dramatically altered the

chances of inadvertent
production.  And while we
agree with the Advisory

Committee's thought that the
volume of e-discovery will lead
to more cases of such
inadvertence in the short term,
we think that the computer age
may eliminate the problem in
the future, without any need for
rule change.

Let's step back a minute.
There are generaly two critical
junctures a  which the
inadvertence can occur. First,
When any privileged document

is created, there are
opportunities to flag the
document as such. If those

opportunities are missed, that
failure may lead to inadvertent
production no matter how
thorough the later litigation
production review. Second, no
matter how clearly the
document was identified as
privileged when it was created,
it may be inadvertently
produced because someone just
misses the flags.

Presumably, if a written
document really contains work
product or privileged attorney
client communications, an
attorney isinvolved somewhere
in the process. Presumably, the
attorney can with minima
effort get the words "privilege"
or "work product" put on that
document on its face or in the
meta or embedded data. And,

78

while courts sometimes find
privilege  for documents
missing those magic words, can
there be any doubt that courts
are going to become more and
more skeptical of whether a
true privilege exists if we do
not take ssimple steps to identify
documents as privileged? So
let's assume that the day is
coming when it will be hard to
convince a court tha a
document is privileged if it
does not, somewhere, include
the words privilege or work
product. It is easy in the
electronic age to get the flags
put on. So easy, that maybe it
exceeds inadvertence not to.
And once the flags are
there, it is child’'s play to find
them.  Give 10 lawyers 10
days to look a 10 million
documentsto find 10 privileged
documents, and we can al
predict they will miss one.
Give one computer technician
one hour to search 10 million
documents and he will find all
10, every time. Even in those
cases where the attorney fails
to get the word privilege
physically put or embedded in
a document, the ability to
search will make it easy, if not
foolproof, to find privileged
materials. Search by the name
of lawyer, and you'l find all of
those documents. Now, of
course, the problem with
computer searches is that they
are often literal. A search for

"privilege" will not find
documents stamped
"priviledged.” But that should

not be aproblem. Many search
programs use fuzzy logic that
will search for mutations of the
search terms;, and even when
you are constricted by literal
search  tools, you can
compensate by searching for
the likely permutations.

Here is the scary part. If
we can figure this out, a court
might decide that you should
have too. A mistake that once
might have been excused under
the rubric "inadvertent
production” might no longer be

available to you. And that
might be a bitter insect to
swallow.
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Fred Allen once observed
that a committee is a group of
persons who individualy can
accomplish nothing but
together will readily agree that
nothing can be done. We don't
think much of committees. As
Sir Barnett Cocks mused (why
yes, we did recently get a new
book of quotations, why do you
ask?), “A committee is a cul-
de-sac down which ideas are
lued and then quietly
strangled.”  Committees are
useless -- except maybe when
we set out to take the
deposition of a corporate entity.

Do You Need Three
People To Get One Answer?

Consider this. You have
served a Rule 30(b)(6) notice
on the defendant, Realy Big
Company, commanding that
Really Big produce awitness to
testify on its behalf on ten
enumerated topics. Really Big
informs you that while no
single individual is able to fully
testify on any of the topics, it
has identified three persons
who, collectively, possess
Redlly Big's entire knowledge.
Redlly Big proposes three
depositions on three successive
days. You can ask the same
questions of al three persons,
and when you are done, the
three sets of answers will serve

DISCOVERY

Deposition By Committee

By Jerold S. Solovy
and Robert L. Byman

as the corporate response.

Swell.  You will have to
spend three days out of town
taking what ought to be asingle
day trip. The depositionsarein
Cleveland, the city of which
Fred Allen said “I just returned
from Cleveland; if you ever
find yoursdlf there, it's the only
sane thing to do.” But put
aside the cost to your client of
two extra days of depositions
and the cost to you and your
family of two extra days on the
road. When you get to tria,
how are you actually going to
use the testimony you will get
from three individuals on three
different days?

This is a contract case.
One of the main issues— maybe
the only issue — is what
constitutes the contract. Your
position is that the contract, the
whole contract and nothing but
the contract is the Purchase
Order. You expect that Redly
Big will say something else,
but you want to know exactly
what target you have to hit.
You want a corporate
admission from Really Big to
pin down its story; you don’'t
really care very much what the
answer is so long as that you
have a clear answer, so that you
can move the trial aong
efficiently. So isthe contract —
according to Really Big — the
Purchase Order? Or is it the

-
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combination of the Purchase
Order and the Sales
Confirmation? Or is it both of
those plus a couple of
subsequent side letters? If you
have to ask three individuals
that question, you can take to
the bank that you will get three
different answers. “Is it a fact
that the Purchase Order is the
entire agreement between the
parties?”  Volume I, p. 25:
“Yes” Volume Il, p. 251
“No.”  Volume III, p. 384
“I'm not certain.” Great. So
much for fixed targets and
efficiency.

What About Deposition
By Committee?

Comes the epiphany. Why
ask the question three times on
three different days? Why not
ask it just once — assemble the
three individuas, swear them
al in, ask the question, and let
whoever speaks up give the
answer? Worst case, you get
all three different answers, but
at least you get them dl in the
same place, on the same page.

Ah, but imagine the
opportunity for gain. You may
actually get the three people on
the same page. If you ask the
same question of three different
persons on three different days,
you are virtually certain to get
three different answers, ask

them as a group, however, and
you have areal shot at getting a
single answer. First thereisthe
matter of deference. Chances
are, the three individuals enjoy
different status within Really
Big, and the lesser executives
are likely to defer altogether to
the recollection of their senior,
so you'll only get one answer.
But even if two or more
persons throw in their two
cents, when they do it real time
— that is, a the same time --
they are likely to turn to one

another, put their heads
together, and reach some
consensus.

Lawyers, like nuns, are

creatures of habit. We are
accustomed to taking testimony
from individuals, one at a time.
Sheriffs swear in groups — they
call them posses — but lawyers
swear in individuals. Uh, huh,
that's the way it has always
been, but why? The Federal
Rules require, in response to a
30(b)(6) request, that a
corporate entity designate “one
or more” persons for testimony
on described matters -- matters,

not matter. But while the
persons and subjects are
expressed in  plurals, the

deposition itself is described in
the singular. A case could be
made that the existing Rules as
written permit, if not require,
deposition by committee. But
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putting aside whether one side
or the other could compel that
result, the parties are free to
agree to it — and we recently
did just that.

We served our notice.
Defense counsel told us they
had three persons to produce.
We proposed deposition by
committee. Counsel agreed.

If Both Sides Think It's A
Good | dea, Has One Of Them
Miscalculated?

Now, there is an old
maxim in the game of bridge:
if both sides lead trumps, one
of them has a screw loose.
Both sides agreed to this
unusual procedure. Was one of
us crazy? The simple answer
to that question is that we don’t
know, since we just completed
the deposition and we are a fair
piece away from trial. It took
some courage on both sides to
agree to this unusual procedure
— and we salute our opposing
counsel, Stacey Badlin of
Squire, Sanders, for having that
grit. Time may tell us that one
of us was daft to agree to this
brave new procedure; but right
now it looks to us asiif it was a
win-win for both sides.

We swore in the three
witnesses simultaneously and
offered this preamble: *“Good
morning. This the deposition
of [Really Big Company]
pursuant to rule 30(b)(6) of the
Federa Rules of  Civil
Procedure. We're dl here for a
bit of an experiment because
neither Ms. Bdlin nor | have
ever done anything quite like
what we propose to do today,
but we think this will be more
efficient, take less of your time,
less of the parties time, and
therefore, will cost everyone
less. What we're going to do
today is ask questions of the
corporate entity, with three
human beings having been
sworn in to give those answers.
Frankly, while we hope that the
reporter will figure out who
gives which answer, we don't

care al that much, since we
simply seek answers on behalf
of the corporation. I'm going to
ask questions, and whoever
feels that they're ready or able
to answer the question will
jump in and do so. And if the
other persons think that a
supplement or correction is
necessary they'll do that. And
thaa way we will have
corporate answers when we're
al done.”

And, gosh, that's just what
we got. We saved everyone
two days of their lives. We
saved the parties two days of
legal fees. But mostly, we got
unambiguous answers to our
guestions. As we went through
each topic area, one of the three
individuals would pick up the
lead oar and jump in with an
answer. From time to time —
not often but with some
regularity — one of the others
would add a clarification or
supplemental information.
Someone  would refresh
someone else’s recollection.
But in general, whoever
answered received deference —
and silence — from the others.
In not one instance was there
any dissention among the three
witnesses — so the end result
was that the corporate entity
gave singular answers.

From the  corporate
defendant’s  perspective,  of
course, singular answers are
good - no internal

impeachment. But it is equally
good from the plaintiff's
perspective. In any typical
30(b)(6) deposition — indeed in
any deposition — there is bound
to be some inconsistency
between the deposition and the
trial testimony. And, like most
evidentiary admissions that are
later contradicted, the jury need
not wrestle with explanations
much more difficult to accept
than “well, that guy must have
been confused by your question
when he gave that deposition,
but my tria testimony is the
real deal.” We haven't tried
this yet, of course, but we
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predict that it will much harder
to wriggle away from the
inconsistency when the
explanation has to be “well, al
three of those folks, who were
chosen because collectively
they knew everything, must
have been confused, but trust
me, | know better.” We now
have Really Big's story, good,
bad or indifferent, and we have
a reasonable assurance that
Really Big is going to have to
gtick to it. We don't have to
reconcile or balance different
responses, we don't have to
collect and collate responses
from multiple transcripts.

We're Not Sure Anyone Has
Tried This Before, But Maybe
They Should Have

We are not surprised that
we could not find any case law
in which this sort of thing was
tried before. If it has been done
before by agreement between
some other ingenuous souls,
well, they agreed, so there was
no occasion for a court to
referee.  And, apparently, no
one has yet tried to get a court
to impose deposition by
committee on an unwilling
opponent. But we have been to
the brink of this future, and it
seems worthy. There no doubt
will be times when it will not
serve one or both parties
interests to use this approach.
But we are going to suggest
this to opponents when it is
appropriate — and when our
opponents refuse to agree
simply because they are
Luddites, we are going to
consider asking a court to
reason with them. We'll cite
this article because, as George
Bernard Shaw put it, “I like to
guote myself; it adds spice to
my conversation.”

The only downside we
observed to our experiment is
that we didn't get to spend
more time in Cleveland.
Readly. We would have liked
to have seen more of the Rock
& Roll Museum.
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Ah, wouldn't life be grand
if we had a redo button. But
except for golf, where we
duffers have institutionalized
the Mulligan in total abrogation
of the actual rules of the game,
there is no area of life in which
we are alowed to change our
mistakes without consequence.
Uh, well, except of course
when we give testimony under
oath; then we can make dl the
changes we want. Fed.R.Civ.P.
30(e) gives witnesses 30 days
to make changes in form or
substance to their deposition
testimony.

Substance isthe Key

That's right, substance. It

doesn't matter what the
guestion  was. At the
deposition the witness
answered  "that's  correct.”

Within the 30 day period
provided in Rule 30(e), the
witness changes the answer to
"that is not correct.” Now,
Rule 30(e) does require that
reasons be given for such
changes, and the deponent
complies. The change makes
the answer "more accurate and
complete’ because  "she
subsequently  recalled more
accurate information" and "she
wishes to clarify her answer."
Greenway V. International

DISCOVERY

Mulligans

By Jerold S. Solovy
and Robert L. Byman

Paper Co., 144 F.R.D. 322 (W.
D. La1992).

What? She said "YES' at
the deposition but wants to say
"NO" now because “NO” is a
clarification and more
accurate? Wow! Can she do
that? We will give you a direct
answer to that fair question --
the same answer the deponent
gave -- "yes and no." It
depends on the court -- and the
stage of the preceding.

In Podell v. Citicorp
Diners Club, Inc., 111 F.3d 98,
103 (2d Cir. 1997), the court
found that Rule 30(e) alows
changes in substance.
Deponents must give reasons
"but the language of the Rule
places no limitations on the
type of changes that may be
made nor does the Rule require
a judge to examine the
sufficiency, reasonableness, or
legitimacy of the reasons for
the changes -- even if those
reasons are unconvincing."

Now, it is important to
note that the errata sheets are
appended to the depositions;
they do not, could not erase the
origina answers. So the trier
of fact would have both
answers and the inevitable
credibility questions that arise
from such contradictions. In
Ewell v. Conair, Inc., 145 F.
Supp. 2d 79, 87 (D. Me 2001),
a motion to  suppress

-
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contradictory errata was sheets
denied; the remedy is not to
strike the later suspect answer
but rather to let the jury see it
for the shiftiness it is: "If the
original answers as well as the
changes are made available to
the jury when and if the
deposition testimony is used at
trial, the jury should be able to
discern the artful nature of the
changes." See also, Darocz v.
Vermont Center For the Deaf,
2004 U.S. Dist. Lexis 1029 (D.
N.H. 2004).

And isn't that the usual
course of things -- no matter
what a witness may say at a
deposition, she may say
something different at trial.
“The fact that a witness may
have made prior sworn . . .
statements, inconsistent with
his testimony at the trial, does
not require the exclusion of his
testimony.” United Sates v.
Hoffa, 349 F.2d 20, 38 (6th
Cir., 1965); Toland v. Forest
Laboratories, Inc.,, 2001 U.S.
Dist. Lexis 223 (S.D.N.Y.
2001) ("plaintiff could not
reasonably suggest that a
witness would be precluded by
his or her deposition testimony
from giving different testimony
a tria.") So Rule 30(e) is
really just about timing, isn't it?
The witness could wait until
trial to change yes to no, but
under Rule 30(e), she getsto do

it in a more officia, more
contemporaneous way.  She
will be able to tell the trier of
fact that she caught her mistake
early rather than at trial; her
opponent  will not he
sandbagged with the change at
tria.  So why should errata
sheets -- even with radicd
changes of substance -- be
suppressed?

Well, because some courts
do not condone Mulligans. The
Greenway court did not take
kindly to the attempt to change
yesto no. “A deposition is not
a take home examination.”
Errata stricken. 144 F.R.D. at
325. See also, Rios v. Bigler,
847 F. Supp. 1538 (D. Kan.
1994) (court will consider only
those changes which clarify,
not those that materially ater).
"A change of substance which
actually contradicts the
transcript  is  impermissible
unless it can plausibly be
represented as the correction of
an error in transcription, such
as dropping a ‘not’." Thorn v.
Sundstrand  Aerospace Corp.
207 F.3d 383 (7th Cir. 2000).

The issue most often arises
in the context of summary

judgment. Armed with the
answer "yes' to a case
dispositive  question,  the
defendant  moves. The
respondent reads the

deposition, notices the oops,
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woodsheds the witness (of
course you would never do it,
neither would we, but you
know lawyers for whom the
woodshed is part of the sausage
making process), and looks for
a way to turn yes to no, defeat
to victory. If itiswithin the 30
day period under Rule 30(e),
the change can be made by way
of errata sheet; if not, the
witness can dtill  file an
affidavit to "clarify" that "when
| said yes, the more accurate
and complete answer was no."
Issue of fact created; credibility
issue created,; summary
judgment defeated.

Not so fast. Courts like
dispositive motions, so much
so that they have developed the
"sham affidavit" doctrine to
deny attempts to change the
substance of sworn testimony
to defeat those motions.
"When an interested witness
has given clear answers to
unambiguous questions, he
cannot create a conflict and
resist summary judgment with
an affidavit that is clearly
contradictory, but does not give
a sdatisfactory explanation of
why the testimony is changed.”
Colantuoni v. Alfred Calcagni
& Sons, 44 F.3d 1, 4-5 (1<t Cir.
1994). What constitutes a
satisfactory explanation? It is
not enough to say "I’ ve thought
about it and my first answer
was wrong." The explanation
has to actually be satisfactory.
In Franks v. Nimmo, 796 F.2d
1230, 1237 (10th Cir. 1986) the
court articulated factors under
which to measure satisfaction:
"whether the affiant was cross-
examined during his earlier
testimony, whether the affiant
had access to the pertinent
evidence at the time of his
earlier testimony or whether the
affidavit was based on newly
discovered  evidence, and
whether the earlier testimony
reflects confusion which the
affidavit attempts to explain.”

So, we do not alow
affidavits which  contradict
unambiguous testimony; such

affidavits are simply
disregarded. Vonckx V.
Allstate Insurance Company,
2004 U.S. Dist. Lexis 11491

(N.D. . 2004) ("Plaintiff
cannot explan away his
divergent  deposition  and

affidavit testimony by arguing
that the statements are merely

clarifications . . .; the Court
disregards Plaintiff's
contradictory affidavit

testimony to the extent it
contradicts unambiguous prior
sworn testimony") And the
same reasoning applies to
deposition errata. "We see no
reason to treat Rule 30(e)
corrections  differently  than
affidavits." Burns v. Board of
County Commissioners, 330
F.3d 1275 (10th Cir. 2003).

In Pepsi-Cola Bottling Co.
v. PepsiCo, Inc, 2002 U.S.
Dist. Lexis 5840, *10 (D. Kan.
2002), the court found that if
no dispositive motions are
pending, a witness is permitted
any change in form or
substance, even if the reasons
given for the changes are
unconvincing; but if a
dispositive motion is pending,
the changes are not permitted
without satisfactory
explanations. Another judge in
the same district came to the
same destination on a different
path. In Summerhouse v. HCA
Health Services of Kansas, 216
F.R.D. 502, 507 (D. Kan 2003),
the court found that "whatever
changes Rule 30(e) permits,
they are permitted without
regard to the pendency of a
summary judgment motion."
But the court went on to find
that "Rule 30(e) permits any
changes to deposition
testimony, except those
material changes that fail the
Burns test [of providing a
satisfactory reason for the
change].” Id. at 508. In both
cases, same result -- if achange
in sworn testimony would
defeat a summary judgment
motion it was not alowed; if
the change was not in the
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context of summary judgment
it was alowed.

Play Your Ball Wherelt Lies

A wéll-prepared, well
represented witness is asked
"When vyou entered the
intersection, the light was red,
correct?" Under oath, the
witness testifies "Yes, that is
correct." 29 days later, the
witness files an errata sheet
saying that the answer should
be changed to "No, that is not
correct” because, the witness
explains, the different answer is
a clarification and is more
accurate. If a summary
judgment motion is filed, the
witness is going to be stuck
with "Yes' and will not be
allowed to create an issue of
fact, by affidavit or errata
sheet, to say “no.” But if for
some reason a summary
judgment motion is not filed
and the case goes to tria, the
witness is un-stuck.  Some
jurisdictions will alow the
errata sheets, some will not, but
all jurisdictions, apparently,
will permit the witness to give
different testimony in front of
the jury. Someone will have to
sort out the credibility of a
witness who says different
things on different occasions,
but we leave that to the jury.

Huh? We can't reconcile
this screaming inconsistency.
If witnesses are not alowed to
contradict their sworn
testimony at the summary
judgment stage -- when the
non-moving party is entitled to
the benefit of the doubt -- and
if the court can determine as a

matter of law that the
explanation for the
contradiction should be

disregarded -- then how does
that same new testimony
become admissible at tria? If
it can be found as a matter of
law to be a sham, isn't it error
to let the jury hear it? On the
other hand, if testimony which
contradicts prior sworn
testimony is admissible at trial,

how can the court refuse to
hear it in the course of granting
summary judgment?

So, we give withesses
Mulligans at trial; but they
have to play their ball where it
lies on summary judgment.
Some court may someday make
sense of this contradiction, but
until then well stick to golf,
whose rules we understand.
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Most of us have taken but
one bar exam; one was quite
enough, thank you. But we
have a national practice; we are
routinely admitted in federa
and state courts outside our
home state. And, when we fill
out the paperwork for our pro
hac vice admission to a new
jurisdiction, we diligently study
the loca substantive,
procedural and ethical rules so
that we are up to speed on the
variances from what we studied
and live by at home.

Privilege Education: If
You Wait You're Late

Uh-oh. Too late. If you
wait to learn about the privilege
law of other states until you
have a  gpecific  court
appearance to attend to, it will
probably be too late to preserve
your client’s privileges. Long
before litigation takes you
outside your home state,
although you have set neither
foot nor briefcase beyond your
parochial borders, you may
have blown a client’s privileges
if you have not aready
informed yourself about and
observed the laws of the other
49 states.

In Serling Finance
Management, L.P. v. UBS
PaineWebber, Inc., 782 N.E.2d
895 (1% Dist. 2002), an lllinois
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held

Appellate court that
Illinois law governs whether a
document in dispute in an
Illinois proceeding is
privileged, despite the fact that
the document may have been
created and maintained
elsewhere, despite the fact that
the document was privileged
under the law of the state in
which it was created and
maintained, despite the fact that
the document will never be
physically in Illinois, unless, of
course, it is ordered to be
produced in Illinois discovery
because it is deemed not
privileged under Illinois law.
Serling makes it clear that
counsel cannot safely follow
the rules of privilege she
studied for her bar exam, the
rules that apply where she is
located, the rules that apply
where her client is domiciled,
the rules where her client does
business.  Rather, she must
acquaint herself with the rules
of Illinois — and every other
jurisdiction which might adopt
a similar position — and follow
the lowest possible common
denominator.

We are not talking about
some casua dicta or venal local
chauvinism — and we would
say this even if we were not
attorneys who practice
regularly before this Court —
but this opinion of the Illinois

-
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Appellate Court, even for a
Court that is usually thoughtful,
deliberate  and  fair, is
exceptionally well reasoned.
Red Tangent Alert. OK,
this is an aside, but an
important one. This opinion
arose on interlocutory appeal
from a discovery order. We all
know that discovery rulings
generally cannot be
independently appealed, but
contempt citations can be. So,
rather than comply with the
trial court's order to produce
the document, PaineWebber
“respectfully” declined, was
held in contempt and fined
$500, and alowed to appedl.
And because it was so
respectful about being
contumacious, the Appellate
Court found that PaineWebber
was not actualy in contempt
and thus, although it affirmed
the tria court's rulings, the
contempt order and fine were
vacated. Go figure. Wetotaly
agree with the Court’'s
practical, equitable outcome,
but maybe it's time to allow

interlocutory appeals  of
important  discovery orders
without the charade of

contempt machinery. Ah, but
that’s a topic for another time.
Back to subject; tangent alert
over.

The Court’'s decision in
Serling was no mere academic

exercise in abstract lega
scholarship. The issues and the
importance of the disputed
privileged document were real.
In 1996, Allen Meyer, in-house
counsel  for PaineWebber,
commissioned an  outside
lawyer, Robert Mendelson, to
conduct a legal compliance

review of PaineWebber's
collateralized mortgage
obligations (CMO) derivatives
trading operations.

Mendelson prepared a written
report in which he made a
number of recommendations.
In the fourth quarter of 1997,

PaineWebber's legal
department asked Terry Ann
Goulard, manager of

PaineWebber's internal audit
function, to review the CMO
trading desk to see how it
measured up against the
recommendations made by
Mendelson. On March 16,
1998, Goulard submitted a
draft report to PaineWebber’'s
deputy general counsel, which
set out verbatim quotations
from the Mendelson report and,
for each item of Mendelson’'s
legal advice, Goulard's
observations of the trading
desk’s procedures relating to
that advice.

Although there was dispute
over whether the Mendelson
Report  itself was  truly
privileged when delivered, the
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Court did not need to resolve
that issue because it found that
any privilege that existed was
destroyed when the report was
shared with Goulard.

There was no lawsuit when
the report was shared with
Goulard; there was not so much
as a threatened suit. So
PaineWebber could not
characterize Goulard's
activities as work product;
either Goulard was within the
group of persons to whom
PaineWebber’s privilege
attached or she was not. If so,
the document was il
privileged; if not, then the
disclosure to her waived the
privilege.

A quick check of
Martindale-Hubbell reveals that
Meyer and Mendelson were
admitted to practice in New
York in 1989 and 1985
respectively; no other
admissions are listed for either,
and we thus presume neither
studied for the bar of any other
state, certainly not Illinois.
Both Meyer and Mendelson
officed in New  York.
PaineWebber’s principa office
was in New York. Seeing a
trend here? New York, New
York, as the song goes. So, as
Meyer and Mendelson and
PaineWebber took steps to
preserve the privilege of the
Mendelson  Report,  what
possible law could they follow
other than New York’'s? Paine
Webber could not have known
in March 1998 when it shared
the Mendelson Report with
Goulard that Sterling would be
filing a suit in lllinocis in
August 1999. Meyer had done
everything he could under New
York law, hadn’t he? He could
not reasonably have
contemplated that any law
other than New York’s might
apply to the privilege question,
could he? Surely, the Report
maintained its privilege, right?

No, wrong. Despite the
pop wisdom imparted by the
well-known poster, there is a
civilization west of the Hudson

River, and clients regularly
cross it, whether or not their
lawyers do. Clients do
business — and sometimes
mischief — all over, and they
may be sued all over.

The lllinois Court began
with a review of the laws of
Illinois and New York to see
whether a conflict existed.
There are, of course, two major
tests here. One line of
authority  establishes  the
“Control Group” test, which
limits the privilege to a small
group of persons who actually
control the affairs of the
corporation. Another follows
the “Subject Matter” tedt,
which is broader and includes
any employee whose
consultation with counsel is
necessary to enable the attorney
to render his or her advice.
Despite PaineWebber's attempt
to paint Ms. Goulard as an
important PaineWebber
employee, the Court assumed
that she was a row or two short
of the top box on the
PaineWebber organization
chart. She may have been well
within the subject matter test,
but she was, opined the Court,
well outside the control group.

The United States Supreme
Court rejected the control
group test in Upjohn Co. v.
United Sates, 449 U.S. 383,
101 S.Ct. 677 (1981):

The control group test . . .
frustrates the very purpose
of the privilege by
discouraging the
communication of relevant
information by employees
of the client to attorneys
seeking to render legal
advice to the client
corporation. The attorney’s
advice will also frequently
be more significant to
noncontrol group members
than to those who officially
sanction the advice, and the
control group test makes it
more difficult to convey full
and frank legal advice to
the employees who will put
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into effect the client
corporation’ s policy.

Id. at 392, 101 S.Ct. at 593. So
in Federal Courts — and the
states that agree with Upjohn,
the control group is deemed too
controlling. New York hasn’t
been particularly clear on
whether or not it is one of those
states that follow Upjohn, but
the Illinois Court took as a
given that New York would
accept the Supreme Court’s
reasoning, would not follow the
control group test, and would
find that the Mendelson Report
retained its privilege despite
disclosure to Ms. Goulard.

It is a wise court, the U.S.
Supreme Court, but in its

wisdom (and under the
Constitution) it allows the 50
states to set their own

individual policies on such
things. And the individual and
sovereign State of Illinois has
decided, notwithstanding the
wise Supreme Court, that the
control group remains the law
in Illinois. Consolidation Coal
Co. v. Bucyrus-Erie Co., 89 1ll.
2d 103, 432 N.E.2d 250 (1982).
So under lllinois law, the
Mendelson Report lost its
privilege when it was shown to
Ms. Goulard.

So whose law applies?
PaineWebber argued that New
York is the state with the most
significant relationship to the
Mendelson Report. Well,
goodness, the Court said, “we
agree.” But so what? The fact
that another state has more
significant contacts to a
document does not govern the
guestion of which state’'s law
governs  the  document’s
privilege status. In fact, under
Section 139 of the Restatement
(Second) of Conflict of Laws,
“Evidence that is privileged
under the local law of the state
which has the most significant
relationship with the
communication but which is
not privileged under the local
law of the forum will be
admitted unless there is some
specia reason why the forum

policy favoring admission
should not be given effect.”
(Emphasis added — by the
Court.) Illinois has articulated
a strong policy — it recognizes
the attorney client privilege but
aso recognizes that the
privilege is at tension with the
truth finding process and thus
Illinois chooses to place strict
limits on the scope of the
privilege by following the
control group test. In fact, the
Court said, it could not
conceive of any factud
scenario  in which Illinois
should not follow its own
policy.

So when New York
lawyers retained New York
auditors to review legal advice
of other New York lawyers to
advise their New York client,
wasn't it reasonable to assume
their  actions would be
measured against New York
law? No. lllinois law applied
because a case was long later
filedin lllinois.

These lawyers are not to be
criticized. It ishard to imagine
that many, if any, New York
practitioners would have done
more. But if it wasn't already
clear to you before, the Serling
case should serve as a wake up
klaxon. It is not enough to
observe the rules of your own
jurisdiction. “When in Rome,
do as the Romans do?" Nope.
The rule must now be: “When
at home in Rome, consider the
entire Empire.”
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All right, let's see a show
of hands. How many of you
have taken a deposition prior to
the commencement of an action
to perpetuate  testimony
pursuant to Fed.R.Civ.P. 27?
We've been practicing law a
combined 83 years, and we
have yet to bring or defend a
motion under Rule 27. What is
thisrule? Isit a powerful tool
we have overlooked all these
years, or isit avestigial organ —
like the human appendix — that
ought to be surgically removed
before it becomes inflamed and
poisons our body of useful
rules?

Actualy, we have lately
come to know that the human
appendix is not a vestigia
organ at al; it is quite useful,
merely misunderstood. But the
purpose for Rule 27 is a hit
harder to fathom. Rule 27 has
not been amended
substantively since 1948, so its
meaning and import have not
changed since the day when we
(probably --  weve long
forgotten) read it while we
were in law school. But what
exactly doesit mean?

You probably live in a
world more colorful that ours
and dready know all about
Rule 27; but if not, you should
know a little something about
the Rule and why, now that we
have focused on it, we think it
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is both useless and dangerous,
and that it ought to be removed.

An Overview of the Rule

Rule 27 was designed to
provide a mechanism to
perpetuate — not discover but
perpetuate -- testimony prior to
the filing of an action or during
an appea. Although entitled
and originally intended to apply
only to depositions, the rule
was amended in 1948 to
include applicability to rules 34
and 35 to cover inspections and
document production. Martin
v. Reynolds Metals Corp., 297
F.2d 49, 56 (9th Cir. 1961). To
invoke the Rule, the petitioner
must identify a potentia action
coghizable in a court of the
United States which cannot
presently be brought; and it
must set out the facts it desires
to establish.

That's right, set out the
facts. Although contained in
the section of the Federal Rules
which dea with discovery,
Rule 27 is not a discovery rule.
A Rule 27 deposition is not
meant to discover facts, but to
memorialize and perpetuate
them; the petitioner must
already know the substance of
the evidence it seeks before it
can invoke Rule 27. See
Nevada v. O'Leary, 63 F.3d
932, 936 (9%h Cir. 1995)

W

(petitioner could not satisfy
Rule 27 because it could not
"set forth the substance of the
testimony"); Ash v. Cort, et al.,
512 F.2d 909 (3d Cir. 1975)
(“We reiterate that Rule 27 is
not a substitute for
discovery.”); In re Ford, 170
F.R.D. 504, 507 (M.D. Ala
1997) ("Here, Ford seeks to
discover or uncover testimony,
not to perpetuate it.”).

Rule 27 was not intended
to smooth over the pot holes
created by Rule 11. If you can
satisfy Rule 11 and bring a
clam, the liberal discovery
rules which apply once an
action is commenced will allow
you to take all the discovery
you need to prove your claim;
but if you cannot satisfy rule
11, you cannot make up the
difference with Rule 27, since a
Rule 27 deposition cannot be
used to discover the facts
necessary to frame a complaint.
“IIt is well settled that Rule
27(8) is not a method of
discovery to determine whether
a cause of action exists; and, if
S0, against whom action should
be instituted.” In re Boland, 79
F.R.D. 665, 668 (D.D.C. 1978).

So What's Wrong
With ThisRule?

Deiulemar
(Italian for

Compagnia
“Deiulemar

Company”), had chartered the
ship Allegra from its owner,
Pacific Eternity.  After the
Allegra was delivered back to
Pacific Eternity, a dispute arose
over the condition of the ship’s
engines while in Deiulemar’s
possession; pursuant to the
charter agreement, that dispute
had to be resolved by
arbitration in London. While
the ship was undergoing repairs
in Baltimore, Deiulemar filed a
Rule 27 petition to secure the
right to physically observe and
document the repairs. In re
Deiulemar Compagnia Di
Navigazione SP.A. v. MNv
Allegra, 198 F.3d 473, (4" Cir.
1999).

Now, here is where it gets
strange. Remember, Rule 27
requires that there be some link
to an action cognizable in a US
federal court, which for some
reason cannot currently be
brought.  This dispute, by
agreement, was going to be
heard in London Arbitration.
Indeed, the day after the Rule
27  petition was filed,
Deiulemar actualy filed the
arbitration in London. So the
underlying action was aready
pending — and it was an action
which was not, could not be
brought in a US court. No
problem, thought the District
Court. Since the ship was
about to be repaired and sall
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out of US waters, it was time
for extraordinary relief; the
petition was granted to preserve
the evidence. And the Fourth
Circuit affirmed.

How did these courts get
around the requirement of an
action cognizable in a US
court? Well, they found that
there was a potential US action
-- to enforce the arbitration
award. Never mind that the
discovery ordered under the
Rule 27 petition would have no
bearing whatsoever on any
such US action (where the only
issue would be whether to
enforce the award, not to retry
the merits of the arbitrators
decision). And the courts got
around the facts -- that the
arbitration was aready pending
before any action was taken on
the Rule 27 petition and that
the arbitration panel could
under its own rules decide what
discovery was alowable and
desirable — by not directly

addressing those facts.
The Fourth Circuit
acknowledged that Federd

discovery rules typicaly do not
apply to disputes governed by
arbitration provisions, citing its
own recent decision in Comsat
Corp. v. National Science
Found., 190 F.3d 269, 276 (4th
Cir. 1999) ("A halmark of
arbitration -- and a necessary

precursor to its efficient
operation -- is a limited
discovery process").

Nevertheless it gave one party
— over the objection of the
other — US discovery to use in
the arbitration.

Trying to be charitable
here, the courts were probably
swayed by the fact that the
London Arbitration rules give
arbitrators the power to order
physical inspections  and
document production, so the
courts gave Deiulemar nothing
it could not have and should
not have obtained in the
arbitration. But a recent case

has taken Deiulemar to a new
and troubling level.

In In Re Petition of
Compania Chilena De
Navegacion, 2004 US Dist.
LEXIS 6408 (E.D.N.Y. 2004),
the court was similarly faced
with a ship temporarily located
in US waters which was about
to sal; Compania Chilena
(Chilean for Chilean Company)
sought to take the depositions
of nine crew members who
were not US citizens and could
not be expected to return to US
jurisdiction. Like Deiulemar,
the underlying dispute was, by
agreement of the parties, to be
arbitrated under the London
Arbitration rules.
Nevertheless, relying on
Deiulemar, the court ordered
that the nine depositions
proceed under Rule 27.

Thistime, Rule 27 was not
merely used to provide a party
with something it could have
obtained anyway in the
arbitration forum; the London
Arbitration rules provide no
mechanism for depositions.
London Court Of International
Arbitration, Article 22. Nine
non-US citizens were required
to sit for US depositions
pursuant to US Rules -
depositions  whose only
possible use would be in a
London Arbitration whose
Rules do not provide for that
procedure.

TherelsNo Need
For Rule 27

We would have thought
that our Federal courts have
enough work to do that they do
not need to stretch the limits of
arcane rules like Rule 27 to
meddle into proceedings over
which they have no red
jurisdiction and no real interest.
But that’s just us. We presume
that these courts saw a genuine
need to give this sort of relief;
but even so, they did not need
Rule 27 to do it.
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When Rule 27 was initially
adopted in 1938 it was not to
fill any void but rather to
codify existing practice. “This
rule offers a ssimple method of
perpetuating testimony in cases
where it is usually allowed
under equity practice or under
modern statutes.”  Notes of
Advisory Committee on Rules.
Although not universally, most
states then and now recognize
the existence of an equitable
cause of action to take
discovery independent of a
lawsuit on the merits where
exceptional circumstances
exist.

In Lubrin v. Hess Oil
Virgin Islands Corp., 109
F.R.D. 403 (D. V.. 1986),
Lubrin was a plaintiff looking
for a defendant. Lubrin was
injured during the course of his
employment with Hess by
coming into contact with
chemicals escaping from a
cargo tank designed and owned
by third parties. Lubrin was
barred from suing Hess under
workers compensation laws
and Hess would not voluntarily
cooperate with him so that he
could determine the identity of
the third parties. The court
found that Lubrin could bring
an independent equitable action
for discovery and obtain the
right to a physical inspection
and a 30(b)(6) deposition.

Lubrin could not have used
Rule 27 to frame his complaint;
but he didn't need to, since an
equitable action for discovery
provides far greater latitude
than Rule 27. For example, in
Florida, the equitable action
can be brought for use in an
action whether or not it is
already pending or is merely
anticipated; the equitable cause
can be used to help frame a
complaint, including
identifying proper parties and
proper legal theories. Perez v.
First National City Bank of
New York, 328 F. Supp.2d 1374
(S.D. FHla. 2004). Not all states

recognize independent
equitable actions, see Austin vs.
Johnston Coca-Cola Bottling
Group, Inc., 891 P.2d 1143
(Kan. App. 1995), but the
majority rule is to allow those
actions.

It May Be Time
For A Rulectomy

And that's all we need.
We did not particularly need
Rule 27 when it was originally
adopted and we certainly do
not need now a rule which can
be twisted to allow parties to
evade arbitration agreements.
The Judicial Conference of the
United States is currently
considering an amendment to
Rule 27 — a simple, non
substantive, stylistic cleanup.
But maybe the Conference
should take a closer look at the
Rule itself and decide whether,
like an appendix, it may no
longer be necessary.
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Admit it — requests for
admission evoke a bit of terror.
Your opponent is setting you
up for disaster. Admit and
your opponent will use your
admissions to get summary
judgment or make her life
easier, yours uncomfortable at
trial. Deny inadequately and
you may find yourself to have
made admissions anyway.
Deny improvidently and you
may have to pay the other side
for proving the facts. Nothing
good can come from this.

Okay, for those of you
who have not read Rule 36
recently, let's review. A party
may serve requests for the
admission of facts, opinions of
fact or the application of law to
fact, including the genuineness
of documents. The responding
party has 30 days to (1) admit
the request, (2) deny the
request -- subject to the
sanction provisions of Rule
37(c), or (3) set out sufficient
reasons why the request cannot
be unequivocally admitted or
denied. Simple.

Simply awful. If you
admit, you have given your
opponent what she wants.
Ugh. If you deny, you run the
risk of sanctions; absent good
reason for a falure to admit,
Rule 37 mandates — not allows,
mandates — payment of
reasonable expenses including

DISCOVERY

Admit It
By Jerold S. Solovy
and Robert L. Byman
o
= ¥y |

atorneys fees. Ick. And if  And though it is entitled as a
you object, you still have the request for “admissions,” that
possibility of Rule 37 isn't correct either. “In form
sanctions;, and if the court and substance a Rule 36

determines that an objection
does not comply with the
reguirements of the rule, it may
order that an amended answer
be served — or that the matter
isadmitted. Yuck.

Do Not Fear —
Embrace The Beast

Really? Maybe not.
Maybe you should not fear the
beast but embrace it. If your
opponent asks you to admit a
fact that she is able to prove,
there is no less painful way to
make that admission than via
Rule 36. And you may be able
to actualy turn the exercise to
your advantage.

Our fear and loathing of
Rule 36 is the result, in part, of
false advertising. The Rule is
billed as a discovery rule — but
it is not. “Rule 36 is not a
discovery device. The purpose
of the rule isto reduce the costs
of litigation by eliminating the
necessity of proving facts that
are not in substantial dispute, to
narrow the scope of disputed
issues, and to facilitate the
presentation of cases.” T. Rowe
Price Small-Cap Fund V.
Oppenheimer & Co., 174
F.R.D. 38, 42 (S.D.N.Y. 1997).

admission is comparable to an
admission in pleadings or a
stipulation drafted by counsel
for use at trial, rather than to an
evidentiary admission of a
paty.” F.RCiv.P. 36, 1970
Committee Comments.

The distinction is
important.  Vitaly important.
Because Rule 36 specifically
limits the use of admissions
pursuant to the Rule to the
particular  case: “Any
admission made by a party
under this rule is for the
purpose of the pending action
only and is not an admission
for any other purpose nor may
it be used against the party in
any other proceeding.” So
there is no side effect from
taking your medicine when you
have to make an admission.

Let's pose a dightly
bizarre hypothetical to make
the point. Your client, BlackAs
Inc., didn't mean to, of course,
but it inadvertently dumped a
few trillion galons of toxic
waste into the river. Lee
Galaction, the first downstream
farmer, has dready sued.
There are another hundred
farmers a piece down the river
who are taking to lawyers.
Oh, and the US Attorney has

convened a grand jury.
Galaction alleges that BlackAs
discharged toxic waste into the
river and that the waste was the
proximate cause of Galaction
losing 600 acres of Soybeans
worth $100,000 per acre.
BlackAs wants to settle
with Galaction because it has
no defense on the merits. But
Galaction is being greedy — his
beans are worth something
more like $10,000 an acre
rather than $100,000, and that
extra zero makes a half-hillion
dollar difference that is hard to
get past. So BlackAs has to
defend. Now, if it were to
admit the discharge allegations
when it files its Answer, that is
a judicial admission in the
pending suit — that will be
binding and probably lead to
immediate  judgment on
liability — but worse, it is an
evidentiary admission that can
be used in the future by the
other hundred farmers and by
the government.  Kohler v.
Leslie Hindman, Inc., 80 F.3d
1181, 1185 (7" Cir. 1996). So,
duh, your only option is to
deny the alegation when you
answer the Complaint. (We
told you this was a bizarre
example; we aren’'t going to try
to guess how you will wrestle
to submission your Rule 11
concerns, but we presume that
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you, Art Fuldodger, can find a
way to fudge the Answer.)

This, of course, merely
delays your pain. You can live
until  trid  or  summary
judgment, but there will come
the day when Galaction proves
his allegation over your denial.
And when he does, that finding
will operate to collateraly
estop BlackAs from denying
liability in any future civil
action. Bummer.

But Galaction can’t wait.
He has filed under Rule 36,
repeating the same allegations
in the Complaint that you could

not, must not admit. What
now? Your denia in the
Answer might have some
amorphous Rule 11

repercussion, but Katie bar the
door on the sanction you will
face now if you deny the Rule

36 Requests.
Should you deny,
Galaction will have to hire

chemists and geologists and
biologists as experts; he will
have to depose a zillion of your
employees, he will have to
obtain, review and proffer into
evidence few terabytes of
documentary materias. It will
cost a fortune, and he will
present the bill to BlackAs, not
to mention (well we do
mention) hitting you with a
king's ransom in attorneys
fees.

Ah, but here's the beauty.
You don't have to deny.
Galaction has done you afavor.
You can admit. You can
proceed to trial on damages
without worrying about the
other cases. Because your
admission can’t be used by the
government nor by the other
potential plaintiffs.

That's because an
admission under Rule 36 isn't
an admission a al in the
evidentiary sense; it issimply a
stipulation that proof of the
particular fact has been
rendered moot by stipulation.
Because an admission under

Rule 36 is for the purpose of
the pending action only, it
cannot be used as an admission
in any other proceeding.
“Consequently, admissions
made in accordance with Rule
36 have no collateral estoppel
effect.” 7-36 Moore's Federal
Practice - Civil § 36.03 So go
ahead and admit. No worries
about collateral damage.

Requests to Admit:
From Good To Great

And, while requests to
admit might be a good thing,
we can envision situations in
which they might go from
merely good to great. Let's
assume  that Galaction's
specific request to admit is
worded: “Admit or deny that
BlackAs dumped 100 gallons
of the toxic chemica
reallybadforcropomine into the
Big Muddy River immediately
upstream from the Galaction
Farm.” You know that the
experts will tell the jury that it
takes 100 gallons of that
chemical to destroy one acre of
soybeans. So you jump on that
request. You are happy to
gtipulate that the amount of
waste released was only 100
galons.

Can you bind the
propounding party to the
gtipulation it requests? We're
not sure; but it's a distinct

possibility.  Professor Moore
thinks  not: “the party

reguesting an admission is not
necessarily bound by the
admission, and even if the
requesting party offers the
admission in evidence, the
reguesting party is aso free to

produce contradictory
evidence.” 7-36  Moore's
Federal Practice - Civil §

36.03 But Moore's cites only
two not so recent cases in
support of that proposition, one
of which relies entirely on
Moore's itself, the other of
which doesn’t exactly stand for

the proposition. Champlin v.
Oklahoma Furniture Mfg. Co.,
324 F.2d 74, 76 (10th Cir.
1963) (citing Moore's)); Brook
Village North Assocs.,, V.
General Elec. Co. 686 F.2d 66,
75 (1st Cir. 1982) (cited by
Moore's but really holding that
party may offer additional
evidence to the extent that it
supplements rather than
contradicts the admission).

Do your own research.
But why shouldn’t a party who
compels her opponent to make
a dtipulation be equally bound
by the dtipulation? If the
complaint had alleged that only
100 gallons were dumped, that
would be a judicial admission
and binding on Galaction; why
shouldn’t he be bound — at least
for the pending case — by his
own reguests for admission?

OK, Galaction probably
isn't dumb enough to make
such a stupid request; he saves
himself ssimply by making a
better request, such as “admit
that BlackAs dumped 100
galons or more.”  Then your
admission simply means that
you have admitted dumping;
evidence of the precise amount
is supplementary, not
inconsistent. (That's the actual
holding in Brook Village North
Assocs., v. General Elec. Co.
686 F.2d 66, 75 (1lst Cir.

1982)).
But consider a more
mainstream scenario.

Galaction asks you to admit all
of the sdient facts that
establish ligbility. You admit
them. At trial, Gaaction shows
up with eight boxes of pictures
of his withered crops and a
dozen witnesses who will
testify to the devastation to his
crops -- and his life. But you
have dtipulated to this. The
whole point is to obviate the
need to offer proof, so why
should Galaction be permitted
to offer the proof anyway?
WEell, the cases suggest that the
court has discretion to allow
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the proof; but it is discretion,
not a right. See Briggs V.
Dalkon Shield Claimants Trust,
174 F.R.D. 369 (D. Md. 1997)
You have a fair shot of
convincing the court to reign in
the evidence.

Don't get us wrong.
Requests for admission remain
offensive weapons for the
proponent, and potent weapons
at that. But think legal ju jitsu
— turn the power of your
opponent’s thrust back to
defeat hi
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You are smart enough to respect to the disclosed want to disclose the report to  from cooperating with
know that you cannot communications in all the SEC, because we hope to  governmenta  investigations;
unscramble an egg, unring a  subsequent cases.” Urban Box use it to convince them that similarly, corporations might
bell, unmix aspot of ink froma  Office  Network, Inc. v. civil rather than criminal hesitate to conduct independent
glass of milk. So what makes Interfase Managers, L.P., 2004 sanctions are in order. We investigations of wrongdoing.
you think you can unwaive a U.S. Dist. LEXIS 21229 want to make the report the Id.at 611.
privilege? Okay, you aresmart  (S.D.N.Y. 2004). focus of our Wells Submission. Refining the  concept,

enough to know you can't — but
you probably know people who
aren't that smart. Thisarticleis
for them. Passit on. We are
amazed that some lawyers
think they can wave a
privilege in case A and then
assert the privilege in case B.
To befair, some judges seem to
think so too, but these judges
need better clerks. The
overwhelming majority view is
that a privilege waived is a

privilege lost.
Let's start with Privilege
101: Attorney client

communications and attorney
work are shielded from
discovery and disclosure. But
if you disclose privileged
meaterial to athird party who is
not within the umbrella of
privilege, the privilege is
waived. Lost. Gone. Finito.
“[Dlisclosure to a third party
amost invariably surrenders
the privilege with respect to the
world a large; selective
disclosure is not an option.”
Burden-Meeks v. Welch, 319
F.3d 897, 899 (7th Cir. 2003);
“voluntary disclosure in one
case waives the privilege with

We lawyers often dwell
between a rock and a hard
place. We represent Public
Company, Inc. The SEC is
investigating allegations  of
insider trading by the entire
Board of Directors and senior
management. Sinister flocks of
plaintiffs lawyers  circle
overhead.

Public has commissioned
us to conduct an interna
investigation and we have
prepared a detailed report —
indisputably  attorney  work
product and attorney client
material — that discloses a
number of embarrassing and
even illega details about
certain officers and directors,
but which helps establish the
innocence of the most senior
executives.  The SEC has
subpoenaed al internal
investigation reports, and it
doesn’'t much care about
whether  the  report s
privileged; the SEC's view is
that an assertion of privilege is
an aggravating factor, fair
game to use to enhance any
sanction eventually assessed
against Public. Indeed, we

Um, but we would redly,
really like to keep the report
privileged so that those waiting
carrion plaintiffs bar are not
handed a road map to Public’'s
demise in private litigation.

Don't disclose the report
and the SEC will be miffed,
may bring criminal charges.
Rock. Disclose and maybe the
SEC will go easy, but the civil
litigators will feast on the
entrails of the report. Hard
Place. What to do?

The Doctrine Of “ Selective
Waiver” To The Rescue?

In Diversified Indus. v.
Meredith, 572 F.2d 596 (8th
Cir. 1977), the Eight Circuit
found that selective disclosure
to the government was not a
waiver of privilege; in what has
come to be known as the
“selective waiver” doctrine, the
court based its holding on the
policy consideration that if
voluntary disclosure to the SEC
[or other governmental agency]
waives privilege as to
subsequent private litigants,
parties might be discouraged

Teachers Insurance & Annuity
Association of America .
Shamrock Broadcasting Co.,
521 F. Supp. 638 (S.D.N.Y.
1981), adlowed an assertion of
limited waiver when disclosing
confidential information to a
government agency, but only
when there was an express
reservation of the right to assert

the privilege in  other
proceedings. The court
reasoned that "a
contemporaneous  reservation

or stipulation would make it
clear that . . . the disclosing
party has made some effort to
preserve the privacy of the
privileged communication,
rather than having engaged in
abuse of the privilege by first
making a knowing decision to
waive the rul€'s protection and
then seeking to retract that
decision in connection with
subsequent litigation." Id. at
646

A variation on the theme
was played in SEC v. Amster &
Co, 126 FRD. 28, 30
(SD.N.Y. 1989), recognizing
limited waiver if the privilege
holder and government have
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entered into a hinding
agreementto  preserve the
privilege. See also Jobin v.
Bank of Boulder, 616 B.R. 689,
695-96 (D. Colo. 1993).

But The Doctrine | s Dubious
If Not Entirely Defunct

The problem is that no
other Circuit has ever agreed
with the Eighth — and it is not
atogether clear that the
doctrine remains viable even in
the environs of its birth. In
PaineWebber Group, Inc. v.
Zinsmeyer Trusts Pshp., 187
F.3d 988, 992 (8th Cir. 1999),
giving only passing reference
to its then 20 year old holding
in Diversified, the Eighth
Circuit announced that “the
attorney/client  privilege is
waived by the voluntary
disclosure of privileged
communications, and courts
typicaly apply such awaiver to
al communications on the
same subject matter.”

The other Circuits which
have addressed the issue head
on have reected the holding
and the rationde of the
selective waiver doctrine. For
example, in Salomon Bros.
Treasury Litig. v. Seinhardt
Partners, L.P. 9 F.3d 230, 235-
36 (2d Cir. 1993), the Second
Circuit explained why the
doctrine has no legs. “the
protection of privilege is not
required to encourage
compliance with SEC requests
for cooperation with
investigations. . . . The SEC has
continued to receive voluntary
cooperation from subjects of
investigations, notwithstanding
the rejection of the selective
waiver doctrine by two circuits
and public statements from
Directors of the Enforcement
Division that the SEC considers
voluntary disclosures to be
discoverable and admissible.”
The Steinhardt court found that
voluntary ~ submission  of
privileged materials to the SEC

waived the privilege as to
subsequent civil litigants.

Although Seinhardt dealt
with and spoke of voluntary
disclosure, it does not much
matter that the disclosure might
be forced by subpoena. "[T]he
heart of the waiver issue is the
provision of information to an
adversary as opposed to the
voluntary nature of such
disclosure” Hobley v. Burge,
2004 U.S. Dist. LEXIS 6858
(N.D. IlI. 2004).

Nor does it much matter
that the SEC might, in a
particular case, expressly agree
to treat disclosed materials as
retaining privilege. In Tenn.
Laborers Health & Welfare
Fund V. Columbia/HCA
Healthcare Corp., 293 F.3d
289 (6™ Cir. 2002), the Sixth
Circuit rejected the notion that
an agreement between a litigant
and the government could bind
other litigants, other courts.

Logic 101 Y our
agreement with the government
might — might — bind the
government, but how on earth
can it bind another litigant who
was never a party to that
agreement? How can it bind a
court in subsequent litigation?
In re Lupron Mktg. & Sales
Practices Litig., 313 F. Supp.
2d 8 (D. Mass. 2004) is
instructive. In the late 1990's,
TAP Pharmaceutical came
under intense  government
scrutiny for the manner in
which it had priced its
proprietary drug Lupron®.
TAP and the government
entered into a settlement in
which TAP plead guilty to
violations of Federal law, paid
a criminal fine of $290 million
and paid another $585 million
in civil restitution. As part of
the settlement, TAP agreed to
produce material to the
government that had been
withheld under claims of work
product protection and
attorney-client privilege. The
government agreed to treat the
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material as if protected by

grand jury Rule 6(e¢). When
later civil litigants sought
disclosure of those same

materials, TAP sought cover
under its agreement and the
Diversified selective waiver
doctrine.  Nice try, no dice.
“[E]very Circuit but the Eighth
that has addressed the issue has
ruled that voluntary disclosures
to the government in an
enforcement context destroy
the attorney-client privilege.
[citations  omitted] TAP
consequently is left with the
measly support of a"celebrated
and controversial” twenty-five
year old opinion [Diversified]
bringing forth a doctrine which

. . has but a paragraph of
analysis as its birthright, no
Circuit siblings, and moreover,
is probably an orphan in its
own home.” Id. at 12-13.

At least one commentator
has suggested that the form of
disclosure may make a
difference. Note: "Wells
Submissions To The SEC As
Offers Of Settlement Under
Federal Rule Of Evidence 408
And Their Protection From
Third-Party Discovery, 102
Colum. L. Rev. 1912 (2002).
The author makes the argument
that a Wells Submission -- the
document the SEC Division of
Enforcement allows you to file
in a usually futile effort to talk
them out of the course they
have already decided upon —is
really an offer of settlement
subject to Rule 408. Anditisa
persuasive argument — for
excluding evidence in a tria
subject to the Federal Rules of
Evidence. But admissibility at
trial, and discoverability before
trial, are enormoudly different
propositions.

The fact that materials may
not be admissible is, of course,
relevant but not dispositive of
whether those materials are
discoverable; and two lines of
cases have developed which
place  the burden of

demonstrating refuting
admissibility of Rule 408
settlement materials on one
side or the other. Bennett v.
LaPere, 112 F.R.D. 136 (D.R.I.
1986) places the burden on the
opponent of discovery to show
that the evidence is not likely to
lead to the discovery of
admissible evidence. Bottaro
v. Hatton Associates, 96 F.R.D.
158 (E.D.N.Y. 1982), on the
other hand, reasons that
because Congress intended to
exclude certain items of
evidence, the burden should be
placed upon the proponent of
discovery to make some
"particularized showing" of a
likelihood that admissible
evidence will be generated by
discovery.

Okay, so where does this
leave us? Rock. Hard Place.
Choose one. If you care about
the privilege — don't disclose
the privileged material. Don't
assume that production with a
subpoena pointed at your head
is enough. Don't count on an
agreement with the government
in case A to persuade the judge
in case B that there was no
waiver of the privilege. You
might as wel try to put
Humpty Dumpty back together
again as unwave a waived
privilege.

or
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Multiple  choice: A
“blanket objection” is. (a) a
frequent but futile lament about
the falling snow; (b) a marital
dispute over the
disproportionate amount of bed
comforter arrogated by one
spouse over the other; or (¢) no
comfort at all. The answer --
in the Ninth U. S. Circuit Court
of Appeals for sure and maybe
everywhere -- is (c): a blanket
objection may be no objection
a al; it may waive otherwise
valid privileges. In a recent
and notable opinion, the 9th has
held, in Burlington Northern &
Santa Fe Railway Co. .
Kapsner, 2005 U.S. App.
LEXIS 5150 (Mar. 31, 2005),
that “boilerplate objections or
blanket refusals inserted into a
response to a Rule 34 request
for production of documents
are insufficient to assert a
privilege.” Id. at *14.

What? You assert atimely
objection to the production of
privileged material, a court
later determines that the
objection istoo generic, and the
result is that the privilege is
blown? Can that be? It can, at
least in the 9th Circuit and any
other court that cares to join
that bandwagon.

DISCOVERY

Blanket Objections

By Jerold S. Solovy
and Robert L. Byman

A Blanket Objection IsNo
Objection At All

The Kapsners filed a toxic
tort action and attendant
discovery on  Burlington.
Burlington responded to the
document requests in a timely
fashion, offering to produce
responsive  documents  but
generally objecting to the
production of privileged ones.
Burlington did not supply a
privilege log at the time, and
didn't do so until severd
months later. The Kapsners
were not satisfied with the
detail in the log, and asked for
production of all withheld
documents. The tria court
granted that request, holding
that Burlington had “waived its
privilege objections by failing
to provide a privilege log at the
time it served its discovery
responses.” Id. a *7.
Burlington ran, via writ of
mandamus, to the 9th Circuit,
hoping for mercy. Hope may
spring eternal, but Burlington’s
train had left the station.
Mercy withheld. Writ denied.
Privilegelost.

The Burlington  Court
reached its result by analyzing
the interplay between Federa
Rules 26 and 34. Rule 34
requires a written response to a
discovery request within 30
days. Of course, Rule 34
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allows a shorter or longer time
if ordered by the Court or if
agreed in writing among the
parties; but absent order or

agreement, 30 days. Not 30
days or so, 30 days. Bright-
line, black and white. And

Rule 34 requires that the
response must state the reasons
for any objections. But nothing
in Rule 34 addresses the level
of detail that must be provided
in support of the objection,
nothing  expressly  makes
blanket objections improper or
untimely. “l object to
producing privileged
documents’ is an objection and
it is accompanied by a reason.
Rule 34 is satisfied.

Ah, but Rule 26(b)(5)
remains hungry. “When a
party withholds information . . .
by claiming that it is privileged
. . ., the party shall make the
clam expressly and shal
describe the nature of the
documents, communications, or
things not produced or
disclosed in a manner that,
without revealing information
itself privileged or protected,
will enable other parties to
assess the applicability of the
privilege or protection.” The
Rule doesn't expressly say

“privilege log” but that's
semantics -- what else would
you cal something that

describes the nature of the

withheld materials sufficiently
enough to determine the
propriety of the claim of
privilege? So aprivilegelog is
required. But nothing in Rule
26 imposes any timetable nor
incorporates the Rule 34 30-
day deadline.

Putting the two rules
together, the court put it to
Burlington.  The Burlington
court could not find (nor could
we, but we probably didn't
look as hard as their clerks did)
any other Circuit Court
authority on point. “No Circuit
has explicitly weighed in on the
precise content of Rule
26(b)(5)'s notice requirement,
nor on its relationship to Rule
34's deadline. This circuit has
held that a privilege log is
sufficient to assert the privilege
properly, without explicitly
holding that it is necessary to
meet those requirements.”  Id.
at*11-12.

The 9th Circuit might have
simply denied the writ -- after
all, the standard on mandamus
is exceedingly high. But it did
not take that beaten path,
making a case-specific ruling
on this single case; instead, it
chose to articulate a holding
that sets the bar in that circuit
and perhaps elsewhere: “We
hold that boilerplate objections
or blanket refusals inserted into
aresponse to a Rule 34 request
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for production of documents
are insufficient to assert a
privilege.” Id. at *14.

The Court might have
gone even further. The
Burlington Court rejected the
per se rule imposed by the
district court that would deem
the privilege waived simply by
failing to serve a privilege log
within the 30-day period.
Instead, the 9th Circuit held
that 30 days is the default
guideline; waiver should be
determined on a case-by-case
basis taking into account (1)
how blanket was the blanket
objection; (2) how late was the
late submission of an adequate
privilege log; and (3) how easy
or hard would it have been to
comply within the default 30
days. But note -- the
Burlington Court held that the
mere fact of the five-month
delay in the production of alog
was, in the absence of
mitigating factors, fully
sufficient reason to find waiver.

Strangely, the  Court
characterized its  dramatic
holding as moderate: “we now
chart a middle road through the
wide spectrum of case law
regulating discovery.” Id. at
*14. lronicaly, the Court did
not actually discuss the status
of that aluded-to case law,
simply making the blanket
observation that “much ink has
been spilled” on the subject.
But make no mistake about it.
This decision is not middle-
road; it rides the right shoulder
of a six-lane highway. And it

ought to strike fear in
recalcitrant discovery
respondents everywhere.

That's not to say that the
court wrongly decided. The
decision makes perfect sense.
And it's not to say that this
holding should not have been
anticipated by earlier district
court opinions.

Now, some courts have
gone distinctly the other way.
A good part of the work which

populates the 9th Circuit hails
from California, whose state
courts of appeal have cometo a
totally different conclusion. In
Best Products, Inc. v
Grantenelli Motorsports, Inc.,
119 Cal. App. 4th 1181 (Ct.
App. 2d. Dist. 2004), the same
issue was hoisted on the same
procedural lever. As in
Burlington, the tria court
found that a failure to timely
file a privilege log resulted in
the waver of privilege
objections; as in Burlington,
the privilege-seeker  sought
mandamus.

But the Cdlifornia
appellate court granted the writ,
reversing the trid court,
restoring the privilege to its
asserter. The court found that
only the objection need be
made in a timely fashion, and
the  objection  can be
boilerplate; if the information
that should have been supplied

a la privilege log is not
provided, there may be
sanctions, but waiver of

privilege is not one of them. A
court may enter orders
compelling further responses; it
can impose issues sanctions,
evidence sanctions, monetary
sanctions, or even terminating
sanctions. But a judicial order
that a privilege has been
waived is not an appropriate
sanction. Id. See also, People
v. Lockyer, 122 Cal. App. 4th
1060, 1072-76 (Ct. App. 4th
Dist. 2004).

So hoilerplate offenders
may take comfort in California.
In state court cases. But the
Cdlifornia Rules of Procedure
are quite different than the
Federal Rules. The Caifornia
Rules specifically address the
waiver of privileges, so any
analogy to Federal procedural
law is somewhat problematic.
And, of course, Federal judges
sitting in California will follow
9th Circuit authority.
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Boilerplate Objections
Are Improper

But California state courts
aside, it should come as no
surprise that blanket objections
could throw a wet blanket on
otherwise legitimate claims of
privilege. In Hobley v. Burge,
2003 U.S. Dist. 20585 (N.D.
[11. 2003), counsel argued that
his blanket “legal” objections
to al discovery were not the
“real” objections, but rather
had been raised to avoid any
waiver until  the “actual”
objections could be posed.
Holding that the Federal Rules
do not afford a foe a fulcrum
for a faux response, the court
held “ Objections must not only
be timely, they must be proper,
or the result is waiver.” Id. at
*11. The objections were
waived; and counsel was
personally sanctioned for the
faux objections.

Other district courts have
held that a boilerplate objection
is insufficient to raise a valid
objection. See, e.g., United
Sates ex rel. Fisher v. Network
Software Assocs.,, 217 F.R.D.
240, 249 (D.D.C. 2003). And
that a falure to raise a vaid
objection waives an attempt to
later assert what might
otherwise be a valid objection.
See, eg., PLX Inc. w
Prosystems, Inc., 220 F.R.D.
291, 293 (D. W.Va. 2004). But
most courts have been reluctant
to let waiver equate to loss of
attorney  client  privilege.
Haring v. Eckerd Corp., 2002
U.S. Dist. LEXIS 11654, *3-4
(D. Pa  2002)(boilerplate
objections  overruled and
waived, but defendant given
one last chance to move for a
protective order with details
establishing privilege). Most
courts have been reluctant to
find privilege waiver, that is, in
the world prior to the
Burlington opinion. With 9th
Circuit authority to back them,
expect courts to become

increasingly less sympathetic to
blanket objections.

When you get hit with
oppressive discovery requests,
there is an understandable
temptation to respond with
boilerplate objections. Resist
the temptation. First, get
enough time to do it right,
either by agreement or by court

order. Second, do it right.
Make specific  objections,
detailed objections, proper

objections. Don't be a blanket
waiver.
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“A pessimist,” bemused
Woody Allen, “confronted with
two bad choices, chooses
both.”

A lawyer, confronted with
several  inadequate choices,
chooses them all, yet probably
overlooks an important
additional option. You, Conan
the Discoverer, have taken
thousands of depositions. You,
Gui the Inquisitor, have served
millions of interrogatories.
You, Attorney the Hun, have
propounded gadzillions  of
requests to admit and document
requests. But we bet you have
seldom -- if ever -- taken a
Rule 31 deposition.

We'll pause for a moment
here while you run to the
library and look up the Rule --
it's right there between Rule 30
(Depositions) and Rule 32 (Use
of Depositions). You know
those two Rules cold, of
course. But Rule 31 -- not so
much. Okay, we won't make
you go to the library. Rule 31
provides for depositions upon
written questions. A Rule 31
deposition is exactly like a
Rule 30 deposition. You can
designate a witness by name or
description aa Rule 30(b)(2);
or as a corporate representative
ala Rule 30(b)(6). You can
record the deposition by
stenographic or audio or video
means. You can demand the

DISCOVERY

Rule 31 Depositions

By Jerold S. Solovy
and Robert L. Byman

production of documents. The
witness is under oath. She
testifies oraly. The only
difference is that you aren’t
there when the questions are
asked. You write your
questions out in advance; your
opponent, who also isn't there,
writes out cross questions. Y ou
write out redirect; they write
out re-cross. You send it al off
to an “officer” who asks the
questions.

Half interrogatory, half
deposition, Federalrulenstein’s
Monster. What is this beast?
We have been practicing for a—
well, for along time -- and we
have never brought the rule to
life, never taken a Rule 31
deposition. But now that we
think about it, why not? We
have overlooked an important
tool.

Rule 31: An Overlooked
But Valuable Tool

“Depositions on written
gquestions are an extremely
valuable tool for discovery and
can properly substitute for trial
testimony from an unavailable
witness.” Horvath v. Deutsche
Lufthansa, AG, 2004 U.S. Dist.
LEXIS 1733 (S.D.N.Y. 2004).
You need testimony from
someone who resides in a
remote, hard-to-get-to,
outrageously expensive-to-get-
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to spot like Timbuktu or New
York City? Rule 31 may be the
answer. You need testimony
from an inmate? Rule 31 may
be the answer. Now, of course,
there are other vehicles by
which to pose questions to
these persons. There are
interrogatories,  requests  to
admit, requests for production,
traditional depositions. All of
these mechanisms have their
pros and cons. But Rule 31
needs to be considered in the
mix.

Let's start with a simple
problem. Your client has
provided you with a copy of
what appears to be a memo
from the President of ABC
Widgets to his executive staff
summarizing a meeting he had
with a dozen or so other widget
manufacturers at which
everyone agreed to set the price
of widgets at $5 per widge.
Here's the question: Is this
document a true and correct
report of events made at the
time by a person with
knowledge of the events and
was it prepared and maintained
in the course of regularly
conducted business activity?;
that is, is it a business record,
can you get it admitted against
all twelve defendants?  You
have choices. Serve a
document request to get ABC's
file copy of the memo. Serve

Serve a
Take a

an interrogatory.
request to admit.

deposition. Take a Rule 31
deposition.
A document request is

nice, but not enough by a long
shot. You will get ABC's copy
of the document and establish
authenticity that way, but it will
not establish that the document
is a business record exception
to the hearsay rule.

An interrogatory or request
to admit directed to ABC
should establish that the memo
is a business record — as to
ABC. It will do vyou
diddlysquat as to the other 11
defendants. In Zenith Radio
Corp. v. Matsushita Elec.
Indus. Co., 505 F. Supp. 1190,
(E.D. Pa. 1980), the plaintiff in
a multi-party antitrust suit
attempted to lay the foundation
for the admission of evidence
through  an  interrogatory
answer which admitted the
authenticity of certain
documents. Problem was,
however, that “under F.R.E.
801(c), an interrogatory answer
is hearsay except as to the party
furnishing the answer, as to
whom it is not hearsay under
Rule 801(d)(2).” Id. at 1226.

A deposition solves the
problem. Testimony taken
with al parties having the
opportunity to cross examine
will  establish the business
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record foundation in a manner
admissible against all parties.
But the problem  with
traditional depositions is that
they are so expensive. Do the
math: 1 deposition times 13
lawyers times rapacious hourly
rates plus travel plus coffee and
donuts equals a fortune. In a
fee shifting case, a fortune you
may haveto pay.

Think Rule 31. You don't
even have to pop for coffee and
donuts.

Now, let's be clear. Rule
31 depositions have their
limitations as well. The main
drawback is that they are static;
there is no opportunity to
follow up on the responses to
the questions. They are
transparent; the questions must
be fully disclosed in advance,
so there is no opportunity to
surprise your adversary or the
witness with a line of
guestioning. Although the
witness responds to the
guestions oraly, there is no
prohibition upon either side
sharing the questions with the
witness in advance — it is no
different than meeting with a
witness in advance of a
traditional deposition to
prepare. See, Hamdi &
Ibrahim Mango Co. v. Fire

Assn of Philadelphia, 20
F.RD. 181, 182 (S.D.N.Y.
1957), where the court
summarily rejected the

argument that questions should
not be disclosed in advance.

And Rule 31 depositions
count. A Rule 31 deposition is
a deposition, so it counts
against the presumptive limit of
ten depositions imposed by
Rule 30, and it counts as a prior
deposition, requiring leave of
court if you later wish to do a
Rule 30 deposition of the same
individual.

Limitations or not, in the
right case, Rule 31 may be the
right vehicle, may be the best
vehicle. Take our hypothetical
antitrust case. As to each

defendant, you want to know
many things, but primarily (1)
the prices charged for widgets
from 1995 to present and the
dates of each price increase; (2)
the factors which led to each
increase; (3) the dates of and
participants in each meeting
among the defendant
manufacturers; and (4) the
substance of each such
meeting. Interrogatories are
probably an efficient way to get
answers to the first three
questions which ask for
specific factua detail — if you
don’'t care about the fact that
those answers will only be
admissible against the specific
answering party. But odds are
that you will get objections and
obfuscation in response to the
latter question about the
substance of mesetings. So
interrogatories are a limited,
not totally satisfactory solution.

A traditiond  30(b)(6)
deposition is the most flexible
if not the most expensive way
to fill in the holes likely to be
left by the interrogatory
answers. But consider Rule 31
first. Far cheaper. Far less
time consuming. And, given
the fact that the witness had the
questions in advance, the court
is likely to be sympathetic with
obviously evasive or
incomplete answers.

You May Be Able To Avoid
A Live Deposition

You should aso consider
the possibility, when you
receive a deposition notice, that
you have grounds to seek to
have the deposition converted
to Rule 31. Ordinarily, a party
is free is choose its method of
discovery. Richardson v. Sugg,
220 F.R.D. 343 (D. Ark. 2004).
However, upon a showing of
good cause, a court may alter
the manner or place of
discovery as it deems
appropriate. Colonial Capital
Co. v. General Motors Corp.,

29 F.R.D. 514, 518 (D. Conn.

1961).
In In re Arthur Treacher's
Franchisee  Litigation, 92

F.R.D. 429 (E.D. Pa, 1981),
acrimonious litigation led the
plaintiff to file a notice of
deposition on defense counsel.
The court denied a motion for a
protective order to quash the
deposition. But “to reveal any
problems of privilege” and,
hopefully, *“to avoid the
potential flare-up of tempers . .
.- which would probably result
from a direct oral confrontation
of these advocates in this
unusual  setting,” the court
ordered that the deposition
proceed under Rule 31, noting
that “judges should not hesitate
to exercise appropriate control
over the discovery process.”

In Mulvey v. Chrysler
Corp., 106 F.R.D. 364 (D.R.I.
1985) the plaintiff sough to
depose Chryder's Chairman
Lee lacocca The court
ordered, after seeing an
affidavit from Mr. lacocca
attesting atotal lack of personal
knowledge of relevant facts,
that plaintiffs be relegated, at
least in the first instance, to
Rule 31. In Alexander v. FBI,
186 F.R.D. 1 (D.D.C. 1998) the
court ordered that noticed
depositions of White House
staffers proceed by Rule 31.
This is not to say that all
persons in high places can use
Rule 31 as a get-out-of-
deposition free card. In
Travelers Rental Co. v. Ford
Motor Co., 116 F.R.D. 140 (D.
Mass. 1987) four senior Ford
officers lost their bid to avoid
Rule 30 depositions where they
simply asserted a lack of
recollection as opposed to, aa
the lacocca case, a lack of
knowledge. Where the issue
was recollection versus
knowledge, the court reasoned,
the plaintiff has the right to
probe with live questioning.

We Have Choices
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We have choices. The zen
of choicesis best articulated by
Dave Berry, who observes: “If
a woman has a choice between
catching a fly ball and saving
an infant's life, she will choose
to save the infant's life without
even considering if there are
men on base."

We redlize only half of our
readers (the haf who like
baseball) will appreciate the
thought — but the point is, when
you have choices, you need to
consider all the bases.
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Acid test. The term was
coined, as you no doubt know,
during the Cadlifornia Gold
Rush, when sulfuric acid was
applied to yellow ore. |If it
turned blue, what you had was
copper (it had become copper
sulfate); if it remained
unchanged, you had gold, you
had passed the acid test. With
sulfuric acid, you could verify
gold. And now, thanks to
sulfuric acid and an industrious
Magistrate Judge, there is gold
aplenty.

In late August and early
September 2005, Judge Jeffrey
Cole issued four separate
opinions in the Sulfuric Acid
Antitrust Litigation that clarify
and articulate important —
critically important — lessons
for the conduct of discovery.
You should read the opinions
themselves, of course, but with
apologies to Judge Cole, whose
prose is far better but a hit
longer than ours, we offer here
the Readers Digest version.

Acid Test #1 —
You Need Leave to Notice A
Second 30(b)(6) Deposition

The defendants took a
30(b)(6) deposition on seven
enumerated topics. After the
deposition was concluded, and
after a Second Amended
Complaint had been filed, the

DISCOVERY

Acid Test

By Jerold S. Solovy
and Robert L. Byman

defendants served a notice for
another 30(b)(6) deposition on
seven new enumerated topics
which, it clamed, were
necessary in light of the
amended complaint. Plaintiffs
refused to honor the notice;
defendants moved to compel.

Ah, but the court found the
motion to compel
uncompelling. See, the problem
is that F.R.Civ.P. 30(8)(2)(B)
does not allow a party to notice
a deposition of a person who
“has aready been deposed in
the case” There had aready
been a deposition of the
corporate person, so the new
notice — issued without prior
leave of court — was invalid,
and the motion to compel
perforce denied.

Now we have to read a bit
between the lines here. The
motion was denied because the
notice was invalid. But thereis
no discussion on the merits —
that is, whether the Court
would have granted leave for
an additional deposition if
leave had been sought. We
suspect that is because the
plaintiffs never made a case for
themselves on the substance.
Apparently, they argued that
that they had no obligation to
obtain leave of court because,
in their view, Rule 30(a)(2)(B)
does not apply to Rule 30(b)(6)
depositions, especially where
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the second deposition relates to
different topics than the first.
And, apparently, they asked the
Court to focus on the language
of Rule 30(8)(2)(B), which is
that leave “shall be granted to
the extent consistent with the

principles stated in rule
26(b)(2).”
Not good enough. The

plain language of Rule 30 is
that it appliesto all Rule 30 and
31 depositions, including, of

course, Rule 30(b)(6)
depositions.  And the “shal”
language «till requires that

leave be sought so that the
Court, not self-serving counsel,
can make the determination
that a second deposition serves
the purposes of Rule 26. Asto
actual substance, it appears that
defendants simply made the
conclusory assertion that the
amended complaint justified a
new deposition. Not even close
to good enough. “It is no
answer to say that where there
has been an amendment to a
complaint, discovery is often
allowed. ‘General propositions
do not decide concrete cases,’
Lochner v. New York, 198 U.S.
45,76, 49 L. Ed. 937, 25 S. Ct.
539 (1905)." In re Sulfuric
Acid Antitrust Litig., 2005 U.S.
Dist. LEXIS 17420, *8 (N.D.
., Aug. 19, 2005).

So here's the gold, Golden
Nugget #1: When you list your

topics for a 30(b)(6) deposition,
don't assume you can aways
go back with new topics. A
representative deposition is no
different than a persona one,
where if you forget to ask a
question, you probably will not
get a second chance. And if
you want to try for that second
bite, ask the Court, and provide
the Court with legitimate
justification.

Acid Test #2 —
Timely Serve Notices

We've done it. You
probably have too. The
discovery cutoff date looms.
Two weeks before the deadline,
you issue a notice, requiring a
deponent to appear at your
office the day before the cutoff.
10 business days notice. Plenty
of time. Um, maybe not.

The Qulfuric Acid plaintiffs
served notices 10 business days
in advance, with the noticed
dates faling just inside the
cutoff date. Now, there were a
few complications. The
witnesses were  Canadian
citizens residing in Toronto.
Plaintiffs had known about
them since, well, since sulfuric
acid was dill called oil of
vitriol. The case involves more
parties than a college fraternity
system and enough lawyers to
ensure that no opinion in the
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case starts until well into the
second page. F.R.Civ.P.
30(b)(1) requires "reasonable
notice" The Court conceded
that 10 business days notice
would seem reasonable as a
general proposition. But — and,
oh, is this a huge but: “just as
negligence in the air does not
exist, neither does
reasonableness. the analysis is
necessarily case-specific and
fact-intensive. What would be
reasonable even in a late stage
of arelatively simple case with
few lawyers may take on avery
different cast where, as here,
the case is exceedingly
complex, the depositions are to
occur virtually hours before the
discovery cut-off, and it was
obvious - or at least probable -
that the schedules of the
deponents and a number of
lawyers would be unable to
accommodate the belatedly
filed notices” On these facts,
the Court found the notices
were not reasonable.  The
notices were invalid;
depositions  denied. In re
Sulfuric Acid Antitrust Litig.,
2005 U.S. Dist. LEXIS 19352,
*20-21 (N.D. Ill., Aug. 26,
2005).

Bummer. Golden Nugget
#2:  What is reasonable in
general may not be reasonable
on the specific facts of your
case; don’t count on being able
to take discovery you try to
squeezein just before the bell.

Acid Test #3 —
Make Timely Motions

You don't, of course, want
to bother the Court with
discovery motions. You want
to try to work things out with
opposing counsel if you can;
you want to be sure that the
dispute is worth taking to the
judge; you want to present as
many of those issues as
possible in a single motion
rather than pester the Court
with a series of motions. So

there is an inclination to wait
until near the end of discovery
to bundle up al of those issues.
Maybe not such agood idea.

Paintiffs filed motions to
compel on the date that
discovery was to close.
Defendants objected that the
motions were untimely. The
Court agreed. Judge Cole
nicely summed up the issue:
“The Federal Rules of Civil
Procedure place no prescribed
time limit on the outside date
for filing a motion to compel
discovery. In one regard,
however, a line of sorts has
been sketched by a series of
decisions: motions to compel
filed after the close of
discovery are amost aways
deemed untimely. Packman v.
Chicago Tribune Co., 267 F.3d
628, 647 (7th Cir. 2001).
Greater uncertainty — occurs
where the motion is made very
close to the discovery cut-off
date. Some districts by local
rule have imposed time limits
within  which motions to
compel must be brought. See,
eg. United Sates ex. rd.
Becker V. Westinghouse
Savannah River Co., 305 F.3d
284, 290 (4th Cir. 2002)(Local
Rule 37.01 of the District of
South Carolina requires that
motions to compel must be
filed within 20 days after
receipt of the discovery
response); Sonnino V.
University Kansas Hospital
Authority, 220 F.R.D. 633, 636
(D.Kan. 2004) [*4] (Locd
Rule 37.1(b) of the District of
Kansas requires that the motion
to compel be filed within 30
days after receipt of the
discovery response). Modt,
however, have no such rules,
and the matter is left to the
broad discretion possessed by
the district courts to control
discovery.”

So, Judge Cole proceeded
to use his broad discretion.
Defendants had objected to
discovery because there was a
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pending motion to dismiss, thus
granting themselves a stay.
Plaintiffs could have, of course,
moved to compel right away,
but they chose to wait. They
waited too long. Too bad.
Motion denied as untimely.

Golden Nugget #3: Judge
Cole said it better than we
could: “Throughout the range
of the law, there are time limits
imposed on litigants at every
stage of the case. some are
mandatory and admit of no
deviations, others are more
flexible. But in each instance,
lawyers who do not pay heed to
them do so at substantial peril
to their and their clients
interests.” In re Sulfuric Acid
Antitrust Litig., 2005 U.S. Dist.
LEXIS 19116, *2 (N.D. IlI.,
Sept. 6, 2005).

Acid Test #4 —
The Limits Are Limits

And finally, our favorite.
Limits are limits.

By agreement, the parties
alowed a witness to be
deposed for 17 hours, well in
excess of the 7 hour
presumptive limit imposed in
the 2000 amendments to Rule
30(d)(2). But plaintiffs wanted
another 4 hours, for atopic that
only thiswitness could provide:
the deciphering of 50 pages of
his handwritten notes. Maybe
he was swayed by the fact that
plaintiffs had aready treated
themselves to an extra 10
hours, but nothing in Judge
Col€e's opinion indicates that he
would have granted the motion
for more time even if there had
not been enough time to cover
all subjects in a 7 hour
deposition. The point, Judge
Cole cogently points out, is that
a limit perforce means that
choices may have to made, that
there may not be time to do
everything: “In  every
deposition, choices have to be
made about the subject matter
to be covered. The 7-hour rule

necessitates, especially in
complex cases, that almost all
depositions  will be under-
inclusive. The  examiner
therefore, must be selective and

carefully decide how to
apportion her time.”
This is not a radica

concept. As Judge Cole notes,
the rules are replete with limits
that require lawyers to make
choices, that restrict their
ability to do every possible
thing: “The decision of what to
ask at a deposition is no
different than the decision of
what to include in a brief in a
court of appeals or the Supreme
Court. There, one is limited by
word count, making it
impossible to include every
argument one desires and to
say as much about each
argument at one perhaps would
like. The content of a
deposition is constrained by
temporal limitations, but they
are no less congtricting.” Inre
Sulfuric Acid Antitrust Litig.,
2005 U.S. Dist. LEXIS 19352,
*16 (N.D. lll., Sept. 7, 2005).
Golden Nugget #4: You
may talk a Court into some
extra hours, but it is not your
Rule-given right to ask every
guestion that occurs to you.
Exercise judgment. Assume
that you are limited by limits.
“If you obey al of the
rules, you miss al of the fun.”
(Katherine Hepburn) True
enough. But if you don't heed
the wisdom of these acid tests,
you will miss more than fun.
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DISCOVERY
Pooh on Self-Help

"The fact is," said Rabbit,
"you're stuck."

"It all comes," said Pooh
crossly, "of not having front
doors big enough.”

Having arrived uninvited
into Rabbit's home through a
rather unconventional mode of
ingress, Pooh found himself in
a terribly tight spot; he was
stuck and could not get out. It
is a tale for the ages. Oh, not
Winnie the Pooh; we are
talking about folks who try to
get in front by using back
doors.

We're Going To
Disney World

Stephen  Slesinger, Inc.,
owner of the North American
rights to the Winnie the Pooh
characters and works, sued its
licensee Walt Disney Company
over Disney’s accounting of
royalties. The stakes are
enormous. Slesinger claimed it
had been shorted by hundreds
of millions; it sought those
amounts in damages, plus
termination of Disney’s future
honey pot, its on-going license.
And from the look of things,
Slesinger had Disney on the
run. Until, that is, Slesinger
decided to indulge in a bit of
self-help.  As a result of
Slesinger’'s off-the-rules, self-
help discovery, the trial court

By Jerold S. Solovy
and Robert L. Byman

imposed terminating sanctions.
Case dismissed.

Now, the case is on appeal.
Anything can still happen. Oh,
but what a story so far.

By late 2002, Slesinger
had scored what looked to be a
critical blow against Disney.
After the suit had been filed,
Disney destroyed a substantial
number of documents from the
files of its principa license
negotiator, Vincent Jefferds.
After a series of hearings, the
trial court concluded that "a
jury could conclude that
Disney's destruction of Jefferds
files was done willfully or that
Disney willfully suppressed
evidence” The court further
found that Disney had misused
the pretrial discovery process
by destroying evidence, by
making false and evasive
responses to discovery, and by
unduly delaying notification
about the records destruction.

The court found the
document destruction was, at
least, gross negligence. The
jury would be told about the
destruction and could consider

whether  Disney  willfully
suppressed  evidence. The
court further ordered that

certain representations alleged
by Slesinger “shall be deemed
to have been made" And
Disney was prohibited from
introducing evidence disputing

Slesinger's version of
statements attributed to
Jefferds. Wow.

" Did you ever see such rain,
Pooh?" And Pooh said
"lsn'tit awful, Piglet?"

Disney’s appeal from the
trial court’s sanction order was
dismissed, not on the merits,
but rather on procedural

grounds. Sephen Hesinger,
Inc., v. The Walt Disney
Company, 2002 Cal. App.

Unpub. Lexis 10746 (2d Dist.
2002). Disney would have a
future right to challenge the
order, but not until after the
jury had decided the case in the
context of all those nagging
little adverse inferences.

But then Slesinger, like
Pooh unable to resist honey,
decided to help itself to more.
Slesinger hired a private
investigator, Terry Sands, “to
surreptitiously procure Disney
documents outside the regular
discovery process”  Sephen
Jesinger, Inc, v. The Walt
Disney Company, 2004 WL
612818 (Cal. Superior 2004).
Sands snuck onto Disney
property, a multiple locations
on multiple occasions, and
helped himself to bagfuls of
documents from Disney’ strash.

Dumpster diving. When
we wrote about it in 1998

(“Inadvertent Production,”
National Law Journal
December 21, 1998), there
were essentially two reported
cases on the subject of whether
a party could properly obtain
and use otherwise privileged
documents by trespassing to
rifle through an opponent’s
garbage. In Suburban Sew ‘N
Sweep, Inc. v. Swiss-Bernina,
Inc., 91 F.R.D. 254 (N. D. Il
1981), Suburban came onto
Swiss-Bernina's property
without permission and
extracted privileged documents
from the dumpster. The
magistrate ordered the
documents returned, but the
district judge reversed, finding
that the failure to take better
precautions  condtituted a
waiver of the privilege. If the
court was concerned about the
trespass, it left those concerns
unvoiced.

A different result was
reached in McCafferty’s, Inc. v.
Bank of Glen Burnie, 179
F.R.D. 163 (D. Md. 1998);
while  Swiss-Berina  had
discarded its documents whole,
the Bank had ripped its trash
into pieces; from that, the court
found both an intention to keep
the materials confidential and
the exercise of reasonable
precautions to do so.

Sparse as this body of law
seemed to us in 1998, it

Mzr. Solovy and Mr. Byman are Fellows of the American College of Trial Lawyers (ACTL) and partners at Chicago’s Jenner & Block. Mr. Solovy, the firm’s Chairman and past
Chair of the ABA Discovery and Trial Practice Committees, can be reached at jsolovy@jenner.com. Mr. Byman, past Chair of the ACTL Federal Civil Procedure Committee, can be

reached at rbyman(@jenner.com.



somehow seems even thinner
seven years later. The
Sesinger court cites neither of
these cases -- nor any others;
the only authority it relies upon
ae a couple of cases
establishing a court’s inherent
power to sanction misbehavior.

" Pooh," Christopher Robin
said, " Wheredid you find that
pole?" Pooh looked at the pole
in hishands. "1 just found it,"
he said. " | thought it ought to
be useful. | just picked it up."

Come on. This was not a
stick-up. There was no
breaking and entering; no
animals, real or fictional, were
hurt in the production.
Slesinger simply rooted around
in the garbage, found some
things Disney had thrown
away, and picked them up,
thinking they might be useful.
Disney had already engaged in
document destruction the court
found to be gross negligence at
best, intentional a worst.
Disney was found to have
made fase and misleading
discovery responses. Disney
was found to have unduly
delayed disclosing its improper
document destruction. Can you
blame Slesinger for engaging in
alittle self-help to ensure that it
was getting full discovery?

Well, yeah, you betcha
Now -- did we mention we
weren't there, we don’'t have
the trial court's perspective?
But then neither was the
appellate court. They, like we,
will have to defer to the trial
court’s read of the demeanor of
the witnesses. And if you read
the tria court’s opinion, it
becomes clear that his read on
Slesinger’'s investigator was
something midway between
unbelievable and scumbag.
Sands admitted trespassing at
one location, but then argued
that it was the only location;
the court found that he lied and
trespassed at multiple locations.

One wonders who came up
with the defense “I broke the
law at one place, not three” but
thereitis. The court found that
“Mr. Sands does not impress
the Court as a person who
considers himself constrained
by trespass laws.”

Sands dumpster dives
netted substantial numbers of
documents, mostly privileged
and highly sensitive, such as

counsel’s anaysis of the
litigation and potentia
outcomes.  Slesinger widely
circulated the  privileged
documents among the company
and its lawyers. The court

found that “conduct of this sort
strikes at the heart of the
judicial process.” And it found

that no sanction less than
dismissal of Slesinger’s
complaint was appropriate.

There was no way, thunk the
court, to erase the forbidden
knowledge  Slesinger  had
gained from the widespread
dissemination of Disney’s
darkest secrets.

Now there must be, there
is, more relevant authority.
With hundreds of millions at
stake, we would wager that the
appellate briefs (which we
haven't yet seen) will cite a
whole bunch of cases. But the
Sesinger court might, for
example, have cited Lipin v.
Bender, 644 N.E.2d 1300 (N.Y.
1994). Lipin accompanied her
lawyer to a meeting at
opposing counsd’s offices and
happened to sit down in front
of a stack of documents which
had been left on the table, a
stack that included a privileged

analysis of the case. Lipin
helped hersdf to  the
documents, read them, took

them home, gave them to her
lawyers. The trial court
dismissed Lipin's complaint as
a sanction, holding: "the
actions of the plaintiff and her
attorney were so egregious . . .,
so heinous that the only
remedy, as much as | dislike to
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do this, is to dismiss the
lawsuit. Otherwise, there is no
meaning to privilege, there is
no meaning to conduct among
attorneys, and there is no rule
of law.” 1d. at 1302.

Lipin’s conduct, of course,
seems to register abit higher on
the egregiometer than
Slesinger’s; she wasn’'t
trespassing, but she flat out
stole privileged documents
from an attorney’s office which
had not been and were not
intended to be discarded.

In a case fadling
somewhere between outright
theft and rummaging through
garbage, the court paid homage
to the proposition that improper

self-help  conduct  justifies
significant sanctions — but
declined to impose them.

Fayemi v. Hambrecht & Quist,
Inc., 174 F.R.D. 319, 325-326
(SD.N.Y. 1997). Fayemi
entered his supervisor's office
on a Sunday, turned on the
computer, and printed out
documents that he took home.
But Fayemi was lucky. His
salvation from sin was that the
documents he  purloined
weren't privileged and would
have to be produced in
discovery anyway. So while
the court found that Fayemi’'s
conduct was wrong, it decided

upon a lesser sanction --
precluson from using the
versions of the documents

improperly obtained -- that is,
no real sanction at all. The
distinction seems to be that
improper conduct to obtain
already discoverable materia is
not as hig a deal asif the same

misconduct nets otherwise
forbidden fruit.
So where ae we?

Jesinger may be unique on its
facts. But what is not unique is
that courts are becoming less
likely to condone improper

conduct. The ends do not
justify the means. By 4l
means, be creative in

developing your case. But do

not engage in self-help that
constitutes improper or illegal
behavior. Or, like Pooh, you
may find "'l have been foolish
and deluded,’ said he, ‘and |
am abear of no brain at al."
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DISCOVERY

It ain’t entirely broke; but
it may nevertheless be time to

fix it. Rule 30(b)(6) is being
considered by the Judicia
Conference Advisory

Committee for possible
amendment, because, as noted
by the Committee’'s Reporter,

Professor Richard Marcus,
“recent scholarship suggests

that the Rule can be misused to
impose unfair burdens on
responding parties.” Misused?
Terrible. But Wat -
Ohmygosn!  they're talking
about us!

Among that recent
scholarship is an Alabama Law
Review article which begins
with a reference to our October
1998 column on Rule 30(b)(6)
which, say the authors,
“illustrates the dangers’ of
misuse of the Rule. We posited
that Rule 30(b)(6) should be
binding on the entity, a notion
the Law Review authors think
“highlight[s] the mischief that a
misguided reading of Rule
30(b)(6) may engender.” 50
Ala. L. Rev. 651, 652 (1999).

Whew! Holy Misguided
Mischief, Batman! We didn’t
respond at the time because,
well, the real reason is that our
subscription to the Alabama
Law Review had just run out
and we missed the article, but
also because the NLJ allots
1650 words per column and the

30(b)(6) — Time To Fix It?
By Jerold S. Solovy
and Robert L. Byman
article runs 44882 words, and side's “use” is often

we don’t think it's fair to ask
folks to respond to simple ideas
when they need so many words
to express themselves. But the
Advisory Committee's recent
interest impels us to action.

We are reminded of the
outrage in the 1970's when
RICO statutes began to be used
against commercial entities. It
was a misuse of the RICO
statute, some claimed, to thus
apply RICO, since the statute
was intended to apply to
criminal activity. Agreeing, the
Second Circuit implied a
requirement into the statute that
there had to be a prior criminal
conviction of a predicate act
before a civil RICO suit could
be brought. The Supreme
Court reversed. In Sedima v.
Imrex Co., 473 U.S. 479 (U.S.
1985), the Court acknowledged
the “initial dormancy” of RICO
“and its recent greatly
increased utilization” against
commercia enterprises. Id. at
481. “It is true that private
civil actions under the statute
are being brought almost solely
against [legitimate enterprises],
rather than against the
archetypal, intimidating
mobster. Yet this defect -- if
defect it is — is inherent in the
statute as written, and its
correction must lie  with
Congress.” Id. at 499. One

characterized by the other as
“misuse.” It was no misuse of
the statute to use it as written.
And we stand by our 1998
column, which simply
advocated that we ought to use
Rule 30(b)(6) as written and as
interpreted by the courts.

But our prides aside, the
issue for today is whether the
Rule is broke and needs to be
fixed; or, if not needs to be,
ought to be. Wewant to raise a
suggestion or two for you to
think about.

I s 30(b)(6) Testimony
Binding? Should It Be?

Rule 30(b)(6) was adopted
to avoid “bandying” - the
process by which successive
corporate agents each disclaim
knowledge of facts someone
within the entity ought to
know. The idea was to force
the entity to give a usable
answer; and it was considered
no more burdensome upon the
entity to do so than to answer
interrogatories. Hanley .
Woodward & Lothrop, Inc.,
330 F.2d 940, 944 (4™ Cir.
1964); Advisory Committee
Notes (1970).

Rule 30(b)(6) does not use
the word “binding,” but case
law has to various degrees
engrafted that concept.

Reilly v. Netwest Mkts. Group,
Inc., 181 F.3d 253, 268 (2d Cir.
1999), states that Rule 30(b)(6)
requires the corporate deponent
to give “complete,
knowledgeable and binding
answers.” The Second Circuit
did not define “binding,” but a
number of courts have used the
word in its most binding sense.
See eg., In re Metoprolol
Succinate Patent Litig., 2006
U.S. Dist. LEX1S 1328 (D. Mo.
2006), where, citing Reilly, the
cout held that 30(b)(6)
testimony cannot be
contradicted by contrary sworn
testimony. Likewise, Rainey v.
American Forest & Paper
Assoc., 26 F. Supp. 2d 82, 95
(D.D.C. 1998), refused to
consider, in the context of
summary judgment, affidavits
that contradicted  30(b)(6)
testimony .

The Seventh Circuit, on
the other hand, while
acknowledging the Rainey line
of cases, holds tha a
Rule 30(b)(6) deposition is no
more binding than any other
deposition and does not
congtitute a judicial admission.
A.l. Credit Corp. v. Legion Ins.
Co., 265 F.3d 630, 637 (7th
Cir. 2001).

Is a 30(b)(6) deposition
actually binding or only
somewhat binding? The Rule
can be — and has been --
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interpreted both ways. It is a
substantial  and  persuasive
argument to suggest that a
Rule 30(b)(6) deposition ought
to be no different than the
deposition of an individual. It
binds the deponent in the sense
that deviations at trial will be
made a the peril of
impeachment. But whilethat is
a credible position, the contrary
position, that a representative
deposition is different and
should be treated differently, is
equally compelling. When an
individual says different things
on different occasions under
oath, the impeachment value is
real. But when two different
individuals who are
spokespersons for the same
entity say two different things,
the effect is far different. *“I
know | said the light was green
at my deposition, but | now
remember it was red” is a
cross-examiner's dream when
spoken by an individual. But
when a trial witness says “I
know Mr. Smith said the light
was green, but this is a big
company with a lot of people
and Mr. Smith just got it
wrong; |, Mr. Wright, have
looked very carefully at our
corporate records and have
spoken with al of our people,
and | can now say with
conviction that the light was
red” makes for a far less
valuable bit of drama.

The Duty/Right To
Supplement

If 30(b)(6) depositions are
not binding, what is the point
of taking them? What is the
point of the Rule? We think
they ought to be binding. Yet
if they are binding, how do we
avoid the potentia  for
unfairness?

The problem with a binding
rule is the burden that it places
on the corporate entity to get it
right when it testifies. But that
burden can be ameliorated by

having clear procedures in
place for the corporation to
reflect and amend. Rule 26(g)
adready sort-of provides that
mechanism, but it should be
clarified.

If a corporate entity learns,
after answering an
interrogatory, that its answer is
wrong or incomplete, it has the
duty/right to supplement. We
say “duty/right” because, even
though Rule 26 speaks of
duties rather than rights, it isin
fact both. It is a duty to give
accurate information; but it is
also an opportunity to correct
earlier missteps and avoid the
impact of impeachment.

We have no problem with

the  binding nature  of
interrogatory answers for the
simple reason that the process
alows for reflection,
dissemination within the entity
to obtain the collective input of
the organization, and the
opportunity to correct
erroneous answers.  We are
troubled with the binding
nature  of representative
depositions because the single
spokesperson does not in real
time a the deposition have
access to all resources and may,
no matter how well prepared,
be unable to accurately
synthesize the facts. But with a
procedure in place for the
entity to review —and to correct
and supplement -- those
problems can be eliminated.
So we suggest that Rule 26(g)
and Rule 30(b)(6) should be
amended to provide some
period of time to amend or
supplement testimony before it
becomes bhinding. And, when
there is newly discovered
information which was not
reasonably known to the
corporation at the time of the
deposition  or  supplement
period, that new information
should provide an acceptable
basis to supplement previous
testimony.

A review process would take
some of the terror out of the
preparation process, but it
should not be alowed to serve
as a substitute for adequate
preparation; otherwise a
30(b)(6) deposition  would
become an exercise in which
every answer to every question
would be “I'll have to get back
to you on that.” The right/duty
to supplement should be just
that — a supplement.

With these safeguards in
place, we believe that Rule
30(b)(6) depositions should be
binding to the same degree and
extent as a sworn interrogatory
answer or responses to requests
for admission.

Work Product and Privilege

In a typical deposition of
an individual, materials used to
refresh recollection are
discoverable, and an otherwise
privileged document used in
preparation may lose its
privilege. See, e.g., Lawson v.
United Sates, 1998 WL
312239 (S.D.N.Y 1998). The
reason is that it fair game to
explore how a fact witness
came by hisrecollection. But a
Rule 30(b)(6) deposition is not
the recollection, refreshed or
otherwise, of an individua who
speaks, but rather the
articulation of the collective
knowledge of the company.
When a spokesperson for an
entity uses a privileged
document in order to articulate
the position of the company, it
is no different than when an
attorney uses  privileged
information to craft an
interrogatory answer or brief.
There is no waver of
underlying privilege in making
such statements, nor should
there be. Persons propounding
Rule 30(b)(6) depositions
would get better prepared
witnesses and better testimony,
and entities responding to such
discovery requests would find
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it easier to prepare and give full
testimony, if it were made clear
that the witness is permitted to
use — even have materials
present to consult for reference
-- to give complete responses.
We suggest that the use of such
materials should be
affirmatively encouraged by
Rule, by eliminating the fear of
having to turn them over to the
other side.

We have other thoughts —
so many ideas, so few words to
express them. But we would
welcome — appreciate — your
reactions about whether and
how we ought to tinker with
Rule 30(b)(6) — unless you
would just rather submit them
directly to some Law Review.
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DISCOVERY

Grant us the serenity to
accept things which cannot be
changed, the courage to change
things which must be changed,
and the wisdom to know which
is which. Generaly attributed
to a 1932 sermon by the

theologian  Dr. Reinhold
Niebuhr, variations of the
“Serenity Prayer” are well

known and well worn -- but not
particularly well heeded. We
continue to lack the wisdom to
know the difference and so we
continue to try to change what
maybe cannot be.

On April 24, 2006, the
Advisory  Committee  on
Evidence Rules will hold
hearings at Fordham University
Law School on a proposa to
adopt a new Federal Rule of
Evidence 502. The Advisory
Committee articulates that its
major goal is to respond to the
concern over the prohibitive
costs of guarding against
inadvertent disclosure,
especiadly in cases involving
electronic discovery.

This is a noble goa; no
one can dispute that we should,
if we can, change this thing,
this terrible and inefficient cost
of e-discovery. Ah, but there's
the rub -- isthis athing that can
be changed, or is the nature of
the beast? Must we gather up
the courage to act or the
serenity to accept? We do not

Grant Us Serenity

By Jerold S. Solovy
and Robert L. Byman

profess wisdom greater nor
even equa to the Advisory
Committee.  But since we
cannot be there on April 24, we
have some thoughts we would
like to share.

This Rule might very well
fix the problem, but it would do
so by exacting a cost we
believe is too dear. Moreover,
this problem is, we think, one
that is temporary, one that will
ameliorate as we Luddites
adapt to technology.

What’ s the Problem?

Digtinct from proposed
Evidence Rule 502 -- and a
year ahead of its timetable --
proposed revisions to Federal
Rules of Civil Procedure 16 ,
26, 33, 34, and 37 which bear
on ediscovery are aready
scheduled to become effective
December 1, 2006. When
those proposals were forwarded
by the Judicial Conference
Committee, it summed up the
problem: “[E]fforts to guard
against privilege waiver often
become more acute when
discovery of electronicaly
stored information is sought.
The volume of the information
and the forms in which it is

stored make privilege
determinations more difficult
and privilege review
correspondingly more

expensive and time-consuming,
yet less likely to detect Al
privileged information.
Inadvertent  production  is
increasingly likely to occur.
Because the failure to screen
out even one privileged item
may result in an argument that
there has been awaiver asto all
other  privileged materias
related to the same subject
matter, early attention to this
problem is more important as
electronic discovery becomes
more common.”

Forget spam. Let's say
that the average business
person receives and generates
50 work-related e-mails a day.
A typical company in the mid
range of the Fortune 500 has
about 50,000 employees, so it
generates roughly 2.5 million
e-mails a day, maybe a billion
per year. Now, that’s daunting,
but doable, as an electronic
storage issue. The data can be
maintained -- and therefore it
can be produced in litigation.
But how do you find and
withhold the privileged stuff
without manually reviewing it?
With so much data, the cost of
reviewing it for privilege is
obscene; but the cost of not
reviewing it is potential waiver
of privilege.

Three distinct positions
have been taken by courts
reviewing inadvertent

disclosure  of privileged
material. Some courts apply a
strict accountability approach.
No matter how innocent or
inadvertent, disclosure waives
the privilege. In re Sealed
Case, 877 F.2d 976 (D.C. Cir.
1989); Ares-Serono, Inc. wv.
Organon Int'l B.V., 160 F.R.D.
1, 4 (D. Mass. 1994). Some
apply a lenient approach.
Disclosure, no matter how
sloppy or negligent, does not
waive the privilege. “[I]f we
are serious about the attorney-
client privilege and its relation
to the client's welfare, we
should require more than such
negligence by counsel before
the client can be deemed to
have given up the privilege.”
Mendenhall v. Barber-Greene
Co., 531 F. Supp. 951, 955 (D.
I11. 1982); Corey v. Norman,
Hanson & DeTroy, 1999 ME
196, 19 (Me. 1999). And other
courts follow a middle
approach, balancing the facts
and circumstances of each case
to determine whether a waiver
should be found. “In our view,
an anaysis which permits the
cout to consider the
circumstances surrounding a
disclosure on a case-by-case
basis is preferable to a per se
rule. ..” Alldread v. Grenada,
988 F.2d 1425, 1434 (5th Cir.
1993); F.C. Cycles Inc. wv.
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FILA, 184 F.R.D. 64, 76 (D.
Md. 1998).

What' s the Proposed
Solution?

The solution posed by the
proposed Civil Procedure Rule
amendments is to encourage
the parties to reach an early,
pre-discovery agreement on
protocols for asserting privilege
claims and claw-backs of
inadvertently produced
materials. The agreements
would then be incorporated into
a case-management order. The
idea is that both sides will
benefit from an order under
which a party can produce
electronic data without having
to review the data for privilege,
comfortable in the knowledge
that privileged material can be
retrieved once identified. The
responding party is saved the
expense of a privilege review;
the requesting party is saved
the time necessary to receive
production and the potential
that it will be asked to shoulder
some or all of the cost.

Though the new Procedure
Rules are not yet effective,
many parties are aready
putting them into practice. "It
has  become increasingly
common to see parties enter
into agreements to disclose
privileged materials provided
the disclosure is not taken to
ental waver as to al
privileged matters. Because
courts will give effect to such
agreements, the parties by
contract, so to speak, can avoid
the general rule that partia
disclosure on a given subject
matter will bring in its wake
total disclosure” Edna Selan
Epstein, The Attorney-Client

Privilege and the Work-
Product Doctrine, 287-88 (4th
ed. 2001).

Ah, but there is a hole in
the bucket. XYZ Corp. can
agree with ABC Inc. that
inadvertently produced

privileged documents  will
maintain their privilege, will be
returned once discovered. And
that agreement will be binding
--on XYZ and ABC. But not
on the other six and a half
billion persons who share our
planet. In fact, these discovery
agreements may make it even
easier for non-parties to
demonstrate waiver. Lulled by
the protection of a claw-back
agreement, the parties may not
make any privilege review at
al before making disclosure.
In those jurisdictions that apply
the balancing test, that look to
the measures taken to guard
against disclosure, the failure to
do anything save enter into a
private agreement may not
weigh well in the baance.

When first proposed, the
Civil Procedure Rule
amendments took a flier at
filling the hole with a claw-
back provision, but that
provision was dropped before
transmittal to the Supreme
Court for approval. Itisback --
on steroids -- in proposed
Evidence Rule 502.

Rule 502 has two major
features. Firgt, asto the genera
issue of inadvertent production,
it resolves the conflict among
the jurisdictions by imposing
the balancing test. That, we
think, is good. A singleruleis
better than three, and we agree
that the balancing test is the
best of the three. But second,
the Rule provides that if the
litigants memorialize their
private agreement to dispense
with a privilege review in an
agreed court order, that order
will preempt the substantive
law of the 50 states and will
bind al litigants in al
proceedings, state or federd,
without notice  or an
opportunity to be heard. That,
we think, isunwise,

Put aside for a moment
the Constitutional implications
of whether the Commerce
Clause is broad enough for

Congress to preempt the States
on their substantive laws of
privilege or whether there are
Due Process concerns over
depriving non-parties of their
rights without notice. Well, no,
don't put that aside — that was
just a rhetorical device for
emphasis. These are important
considerations, and the
eventual cost of the inevitable
litigation  that  will  be
engendered by them may well
exceed the costs the Rule seeks
to ameliorate. But here is the
real point: As painful asis the
current cost of privilege review
in ediscovery, this is a
temporary problem. We don’t
need major surgery; time will
cure this problem.

We Don’t Need ThisRule

Your cell phone has more
memory and more computing
power than the on-board
computers on the Apollo
spacecraft that landed a man on
the moon. The 2.5 pound,
$2000 laptop on which we
composed this article has more
memory and computing
capacity than did ILLIAC II,
the 5 ton, multimillion dollar
supercomputer that went into
service when we attended
college. Technology is
advancing at a rate we cannot
imagine. But we don’'t have to
imagine. The technology
already exists to make the cost
of performing a privilege
review insignificant.

If a communication is
privileged, it is so at the time,
not in retrospect. Presumably,
a lawyer is involved in some
way in the communication. If a
party truly believes that a
communication is privileged
and wants later to successfully
assart the privilege, it is not
much to ask that the
communication somehow
imbed that intent in its content.
There doesn't need to be a
Federal Rule — we simply need
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a Rule of good practice. Good
lawyers should counsel their
clients that they should identify
privileged communications as
such. We should al be on
notice — today — that we must
include, and instruct our clients
to include, a unique symbol or
term such as “privileged” or
“*$I” or whatever in any
privileged message. And when
we do that, the electronic
privileged stuff can be searched
for and segregated with a few
keystrokes at a cost close to nil.

It may or may not be wise,
but we are serene with the
current state of affairs. But
exercise your own wisdom; if
you find yourself in New Y ork
on April 24, drop by and share
your views.
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DISCOVERY
Made To Order

By Jerold S. Solovy
and Robert L. Byman

There must have been an
especialy blue moon over
Tampa a few weeks ago,
when Judge Gregory A.
Presnell fashioned an order of
such rare and brilliant clarity
to resolve the thorny
discovery dispute before him.
Avista Management, Inc. v.
Wausau Underwriters Ins.
Co., No. 6:05-cv-1430-Orl-
31JGG (June 6, 2006). Judge
Presnell ordered the parties to
resolve their dispute with a
game of “rock, paper,
scissors.” You go, judge.

Avista's counsel noticed
a corporate representative
deposition under F.R.Civ.P.
30(b)(6), designating that the
deposition be taken at a court
reporter’s office located nine
tenths of a mile away from
the building in which both
counsel office.  Wausau's
counsel found that “not
acceptable” and insisted that
the deposition be taken at his
office or not at al. Avista
fired off a “Motion to
Designate Location.” No
creature of overstatement,
Judge Presnell described the
motion as “the latest in a
series of Gordian knots that
the parties have been unable
to untangle without enlisting
the assistance of the federa
courts.” Series? The Pacer
system lists more than 100

docket entries in the 9 months
this case has pended before
him since it was removed
from state court. And if the
judge surrendered a bit to
sarcasm when he described as
“Gordian” this petty little
venue problem, well, duh --
did we mention that both
counsel are housed in the
same building, four floors
apart? They couldn’t take an
elevator ride without
pestering the judge to decide
up or down.

A Winner-Take-All Game Of
Rock, Paper, Scissors

Did we mention that the
court reporter's office is
within easy walking distance
of their mutua office?
Heady stuff, this dispute.

But if the dispute was
petty, more so the rhetoric.
We quote only one side,
because we have from the
public filings only one side’s
correspondence, but it takes
little imagination to suppose
that comments like these
were not entirely one-sided:
“I have tried, and will
continue to try, to treat you
with courtesy. Meanwhile
you have tried, and continue
to try my patence”
“Apparently you think it isin
your clients' interest to create

as much misery and bad
feeling as you are able. In
these endeavors, you are most
able” The judge's fingers
must have been slimed with
leftover drips of umbrage as
he handled the papers.

Behave like children, be
treated like children. The
judge ordered counse to
appear at a specific time at a
mutually agreeable (hah!)
spot -- or, in the likely event
that they could not agree, at
the courthouse steps -- and,
each accompanied by a
paralegal to act as withess
and second, face off in a
single, winner-take-all game
of rock, paper scissors.
Winner gets to choose the
location. And proclaim
“Nah, nah na na nah na”
(That last bit wasn’t actually
in the Order, but we like to
read between the lines.)

Now, maybe there was
one, but we don't see a
winner on this motion. Both
counsel appear to have lost a
bit of stature before the court.
Both counsel will carry the
baggage of this motion when
they need to present some
genuinely substantive issue
down the litigation road.
Both counsal probably wish
they could have a do-over.

You al get the point.
We probably do not need to

state the obvious. But the
practice of law is an art which
requires the exercise of
judgment. And it is poor
judgment to irritate judges.
The lesson here is that we
need to work with one
another to keep the petty
between ourselves, to save
the judge for more becoming
work. We suppose that you
are free to waste your own
time -- so long as you don’'t
violate the canons of ethics
by billing for unproductive
activities, and we can't stop
you from wasting your
opponent’s time -- so long as
you stay within the confines
of Rule 11. But when you
waste the court’s time, you
make a grave mistake.

And while we are in
Aesop mode, musing about
morals, we happened to look
at the 30(b)(6) notice and the
Motion to Designate
Location. There are more
lessons to be learned here.
We have written about these
things before, but it appears
that a refresher might be in
order.

The notice as issued by
Avista states that, under Rule
30(b)(6), Avista intends to
take the deposition of a
Wausau corporate
representative and  one
“Wayne Klocko (individually
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and as Representative for
Wausau)” on July 11-12,
2006; “Deponent will testify
regarding items on Schedule
A and individually.”
Schedule A contains 77
paragraphs, each of which
begin “The person(s) most
knowledgeable at WAUSAU
UNDERWRITERS regarding
... Yet the only objection
apparently raised by Wausau
to this notice was the
location. Whew. Where do
we start?

In Avista, plaintiff's
counsel picked the neutra
location of the court reporter;
defendant’s counsel balked
and insisted that the
deposition be taken in his
office. In his motion,
plaintiff’s counsel asserted
that “courts have generaly
frowned upon the taking of
depositions at the office of
counsel for either party.” For
this “general” proposition,
counsel cited a couple of pre-
World War Il New York state
cases.

Let's read the rule
F.R.Civ.P. 30(b)(1) requires -
- and permits -- that the
noticing party state the time
and place of the deposition.
For non-parties, of course, the
place must be within the
subpoena power of the court,
that is, within 100 miles of
the court in the district which
issues the subpoena. For
parties, “the examining party
generadly  designates the
location for the deposition of
another party” but “a court
may grant a protective order
to . . . protect a party from
‘undue burden or expense'.”
Oaullivan v. Rivera, 229
F.RD. 187, 189 (D.N.M.
2004). "In the absence of
exceptional or  unusual
circumstances, when a
deponent resides a a
substantial distance from the
deposing party's residence,
the deposing party should be

required to take the
deposition at alocation in the
vicinity in  which the
deponent resides, even if the
deponent is a party.” Metrex
Research Corp. v. United
Sates, 151 F.R.D. 122, 125
(D. Colo. 1993). But in
Tomingas v. Douglas Aircraft
Co., 45 FRD. 94, 97
(S.D.N.Y. 1968), noting that
the ultimate decision on
location is solely within its
discretion, the court ordered
the defendant to produce two
employees who lived and

worked in California at
plaintiff’s counsel’s offices in
New York because

“defendant is most able to
bear the expense of thetrip.”
So there. There may be
limits on the your right as the
noticing party to pick the
location, but if you get the
city right, there is no problem
with picking your own office.
Avista's notice was for

two days. Let's read the
Rule. F.R.Civ.P. 30(d)(2)
limits al depositions --
including representative

depositions -- to one day of
seven hours.  Of course,
courts have discretion to
extend the time for good
cause shown; but the burden
is on the examining party to
make that showing. Now, the
case law does not yet suggest
a trend that the 7-hour, one
day limit will be applied as
strictly as, say, our border
patrol standards, but the limit
is there and courts do from
time to time enforce or come
close to enforcing it
Beneville v. Pileggi, 2004
U.S. Dist. LEXIS 13586 (D.
Del. 2004) (additiona time
denied where examiner did
not demonstrate good cause);
McDougal-Wilson V.
Goodyear Tire & Rubber Co.,
232 F.RD. 246, 249
(E.D.N.C. 2005) (additiona
hour ample to take 30(b)(6)
deposition); Santos v. Boeing
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Co., 2003 U.S. Dist. LEXIS
18736, 2-3 (N.D. Ill. 2003) (8
1/2 hours enough).

Maybe Wausau did not
object to the two-day notice
because it intends to play tit
for tat. And we can't fault
that possible reasoning but to
take caution from the old
limerick “There once was a
lass who begat triplet sons,
Nat Pat and Tat; it was fun in
the breeding but not in the
feeding; there was no tit for
Tat.” There is no tit for tat.
When it is time for you to
demonstrate good cause to
exceed seven hours for your
depositions, we doubt that a
court will be swayed by “they
did it to our witnesses.” So
object to notices that arrogate
time in excess of the limits
imposed to Rule.

A Difference Between Rules
30(B)(1) And 30(B)(6)

Avista noticed one
representative deposition but
purported to require Wausau
to proffer a named individual
as the representative to testify
both individually and as a
representative. Did we
mention that we ought to read
the Rules? You can depose a
specific individual by name
or title. But you can’t require
the individual to do
homework to learn about
your proposed topics of
interest. You can depose a
representative and require the
entity to educate the
representative to testify about
specific topics. But you can't
dictate who the representative
will be.

Pu-leaze. Read the Rule.
The phrase “person most
knowledgeable”  does  not
appear in the Rule -- nor should
it. The point is not to award a
blue ribbon to an individual for
knowing more facts than his
co-workers.  On a particular
topicc, the single most

knowledgeable person may not
be very knowledgeable at all.
Suppose A knows 10% of the
story; B knows 5%; C knows
5%; and D-W each know 2%.
Do you redly want to tak to
A? No, you want -- and the
Rule requires -- the entity to
cull the collective knowledge
of A-W and offer up one or
more representatives able to
deliver the goods. It doesn't
matter whether the
representativeis A or D or even
X.

Frankly, we were never
very good at rock, paper,
scissors.  Which is why we
intend not to tempt fate. We
intend to read and follow the
Rule. And when we get into
disputes with our opponents
that must certainly be their
faults (perish the thought it
might be ours), we intend to
save motion practice for
something worthy of judicial
decision.
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DISCOVERY

Albert Einstein posited that
“Everything should be made as
simple as possible . . . . but not
simpler.”  So consider this
simple question: when you
seek electronic discovery, do
you want all of the data or just
some of it? The answer seems
smple. Don't you want
production of electronic datain
its most robust format, in the
“native” format in which your
adversary has created and
maintained it? Maybe. But
that smple answer simply may
not work in every case.

As they exist today, the
Federal Rules of  Civil
Procedure require and permit
discovery of documentsin only
one of two forms. as they are

maintained in the ordinary
course of business, or
organized and labeled to

correspond to the categories
requested. Short of
Congressiona intervention, the
proposed amendments to the
Rules due to become effective
December 1, 2006 will
specifically add “electronically
stored information” as a
category of things distinct from
“documents” which can be
requested under Rule 34; and,
for the first time, the new rule
will alow the requesting party
to specify the form in which
electronic information should
be produced. Hard copy

Native Simplicity

By Jerold S. Solovy
and Robert L. Byman

printout? Native format?
Conversion to some other file
type?

The new rule will add an
important new wrinkle to the
responding party’s abligation --
production must be made “in a
foom or forms that are
reasonably usable.”

Now that is a lolapalooza
of a change. Suppose you
serve document requests upon
the ItsGreekToMe Company,
which maintains al of its
business records in, you
guessed it, Greek. Under the
current Rule 34, they comply
with your requests by turning
over the files as maintained in
the ordinary course; tranglation
isyour problem. But electronic
files -- those have to be
“usable,” so0 it’s no hig stretch
to foresee that a court might put
the trand ation on the producing

party.

Electronic Files Are Often
In A Foreign Language

The proposed rule, of
course, did not envision Greeks
bearing documents. The real
issue is that electronic files --
created by and for English
speaking people -- are often
maintained in a form that
makes them unusable. Most
companies, for example, store
historical e-mails on backup

tapes which are useless unless
the data they contain is
restored. And the restoration
process can be time and dollar
consuming. So expect, under
the new rule, that requesting

parties will, for example,
specify that they receive
electronic data “in a form

which maintains the integrity
and the entirety of the data and
metadata and is readable and
searchable in Word or Excel.”
Responding parties will balk,
say that to do so would cost a
fortune, and that the cost of
conversion  or  restoration
should be shifted to the
requesting party. They will
offer to produce the files as
hard copy prints or static image
files.

OK, Einstein, let's keep it
simple. Let's say your
adversary has but one
responsive electronic file, a 5-
page memorandum created and
saved in Microsoft® Word; in
its paperless office, no hard
copies exist. How would you
like it? Do you want a hard
copy printed? Do you want it
converted into a digital image
file like a .tiff or .pdf file that
can be loaded into your firm's
database software? Or do you
want the Word file in its native
format? Well, duh -- you want
the Word file. If you have that,
you can print al the copies you

want; and you get al the lovely
metadata that is not availablein
any other form.

Metadata. We were
greatly surprised that a LEXIS
search of al Federal and State
Court cases for the term
yielded a mere 37 reported
decisions, the large mgjority of
which do not bother to define
the term, since no definition
appears necessary. We al
know this word. From the
Greek “meta,” meaning “over”
and the Latin “data,” meaning,
well, “data’, “metadata” means
data about data. Um, maybe
not. “Metadata’ is actually the
registered trademark of the
Metadata Corporation. Legend
has it that the company’'s
founder, Jack E. Myers, coined
the term "metadata’ in 1969,
intentionally designing it to be
a term with no particular
meaning. The word Metadata®
was registered in the US PTO
in 1986.

Ken Withers of the Sedona
Conference uses the term “non-
apparent information,” which
might be more accurate and
certainly is safer from a
trademark infringement
perspective, but it's a mouthful;
and “metadata’ has a nice ring
to it. So we're going to make
fair use of the term.

And in the right case, you
can make great use of
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metadata. Earlier this year, the
news was abuzz with reports
that the New England Journa
of Medicine had used simple
Word functions to discover that
an aticle submitted for
publication by a major drug
manufacturer had deleted from
an earlier draft the revelation of
a study linking its arthritis drug
to an increased risk of heart
attacks. If that doesn’t bring a
moist smile to a trial lawyer's
dreams, what would? The
reviewing and change tracking
functions, not to mention the
“undo” button, make any Word
document a potential goldmine.

Even if there is nothing
sinister about the process from
draft to fina document, the
electronic file is potentially far
more useful than its paper or
image counterpart. Let's
assume that the memo is not 5
pages but 5,000. You will read
it twenty times, highlight your
favorite passages on the paper
copy. And at trial, something
will come up that makes you
want to find and focus on a
particular word or phrase for
cross that assumed significance
during the direct examination
which never occurred to you or
your highlighter before. Fat
chance of finding what you
know is there buried in the
5,000 hard copy pages. But
with the Word file, type in the
word you need to find in the
“Find” function and wallah.
Paper is not searchable. Tiff
files are not searchable. Pdf
files are, supposedly,
searchable, but not so much.
Take our Word for it, Word
files are good to have.

Lets say that the
document is a spreadshest
rather than a memo. Do you
want file in hard copy, image
or the native Excel? Duh.
Same search issues. But with
the actual Excel file, you create
endless possibilities. You can
resort the data. You can verify
-- or attack -- the formulae used

to calculate numbers. You can
tweak numbers or formulae to
adapt to changed facts or
hypotheses.

But your opponent did not
roll off aradish truck. You are
not going to get the gold
voluntarily. She will produce
paper or tiff files. If
compelled to produce the
native format files, she will
scrub and  block  them.
Programs such as iScrub® will
neatly remove al metadata and
revision history from a file.
Even without special software,
the Word and Excel programs
adlow you, with very little
effort, to save a copy of a file
that includes no prior history;
and in Excel files, it is possible
to hide data or lock data cells
so that they cannot be viewed
or manipulated.

Even with the existing
Rule 34, courts have not been
shy about addressing such
maneuvers.  In Williams v.
Sorint/United Management
Co., 230 F.R.D. 640 (D. Kan.
2005), Sprint produced
scrubbed and locked Word and
Excel files. The Court
acknowledged that the Sedona
Principles for  Electronic
Document Production offered
guidance in the form of
Principle 9 ("absent a showing
of special need and relevance a
responding party should not be
required to preserve, review, or
produce deleted, shadowed,
fragmented, or residual data or
documents.") and 12 ("unless it
is material to resolving the
dispute, there is no obligation
to preserve and produce
metadata absent agreement of
the parties or order of the
court.")  Guidance, but not
where the court wanted to go.
The metadata had to be
produced; the locks unlocked:
[W]hen a party is ordered to
produce electronic documents
as they are maintained in the
ordinary course of business,
the producing party should

produce the electronic
documents with their metadata
intact, unless that party timely
objects to production of
metadata, the parties agree that
the metadata should not be
produced, or the producing
party requests a protective
order. The initia burden with
regard to the disclosure of the
metadata would therefore be
placed on the party to whom
the request or order to produce
is directed.

There IsNo Simple Answer

But if it seems from al of
this that you ought aways to
ask for documents in native
format with its full complement
of metadata, well, whoa. There
is no cookie cutter answer to
this question -- there will be
times when you want native
format, times you do not; there
will be times when metadata is
helpful, timeswhen it is not.

Your opponent may have
electronic correspondence files
that go back 10 years, created
in WordPerfect and Word and
whatever; it may have
spreadsheets created in Lotus
and Excel and whatsis; it may
have database files for software
from companies that no longer
exist; it may have data
designed to run on PC, Mac
and Linux platforms. Do you
really want native format?
Unless you have all of that
application and  operating
software, and unless you know
how to use al of it, the files
will not be usable.

Do you redly want the
metadata? Do you realy want
the ability to manipulate the
data you receive? The problem
with getting files you can
manipulate is -- you can
manipulate them. So when you
go to use them at trial, how will
you prove that the smoking gun
electronic file you want to
show the jury is the same file
produced by the defendant?
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Moreover, the mere act of
regquesting production of native
files can result in the
inadvertent alteration of those
files.  When the responding
party opens the file to review it
for possible privilege, that
innocent act can alter metadata.
It can also alter substance. For
example, if a spreadsheet has
an imbedded calculation that
computes interest on some
amount through the current
date (using the “=TODAY ()"
function), the act of opening
the file will re-compute the
interest.

There is no single answer.
Which is why the new rules
will require a meet and confer
at the outset of the litigation to
discuss these issues. It's
simple really. It sounds good
to go native -- and it might be -
- but not in all cases.
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DISCOVERY

Having invoked the Pirate
Code's Right of Parlay --
guarantying safe passage -- our
heroine is greatly surprised
when Captain Barbossa says
she cannot leave the ship: “The
Code is more what you'd call
"guidelines' than actua rules.
Welcome aboard the Black
Pearl [Pirates  of the
Caribbean].” At times, it
seems the Federal Rules of
Civil Procedure might have
been written by pirates. There
arerules to be found there to be
sure, but by and large they are
more what you'd call
guidelines.  And nowhere is
that more so than the seven
hour deposition limit in Rule
30(d)(2).

It certainly sounds like a
rule: “Unless otherwise
authorized by the court or
stipulated by the parties, a
deposition is limited to one day
of seven hours.” No ambiguity
there. Limited to, not let's
shoot for. Seven, not seven and
a quarter. Clear. Solid. Ah,
but then Jell-O is a clear solid.
The Rule is a myth -- because
its second sentence neatly takes
away the certainty of the first:
“The court must dlow
additional time consistent with
Rule 26(b)(2) if needed for a
fair examination . . ..” Not
may, must. So the deposition
must be limited to seven hours,

The Myth of the Seven Hour Limit

By Jerold S. Solovy
and Robert L. Byman

but the court must allow
additional time if needed for a
fair examination.

Depositions Have Become
To Trials What Kudzu
isTo Horticulture

How many times does the
solution become the problem?

At the 1876 Centennia
Exposition in Philadelphia, the
Japanese constructed a
beautiful garden filled with
native Japanese plants. The
large leaves and sweet-smelling
blooms of kudzu captured the
imagination  of  American
gardeners who began to use it
extensively. During the Great
Depression kudzu appeared to
be the solution to a host of
problems, as CCC workers
planted huge amounts for
forage and erosion control.
But kudzu grows too well. The
vines grow as much as a foot
per day, covering anything they
contact. The vines can -- and
did -- destroy entire forests by
preventing trees from getting
sunlight. The USDA declared
kudzu aweed in 1972.

Like kudzu, the deposition
is not exactly part of our native
heritage;, the Magna Carta
speaks nobly of juries of peers
but is serenely silent about
pretrial  depositions. The
deposition is a relatively recent

procedure  introduced to
address the problem of surprise
and to make civil litigation
more efficient; but in the hands
of its abusers, it has grown like
a weed into a wespon of
litigation terrorism, as some
litigants take endless
depositions of every person
with a pulse tangentialy
connected to the case.

We Need Limits On
Depositions

Prior to the 2000
amendments which gave us
Rule 30(d)(2), there was no
time limit and no indication
that courts were disposed to
infer one. In Horsewood v.
Kids "R" Us, 1998 U.S. Dist.
LEXIS 13108, 9-10 (D. Kan.,
1998), Ms. Horsewood, having
already suffered 7 1/2 hours of
deposition, was noticed for
further sessions to go “from
day to day until completed”;
she moved for a protective
order seeking a limit of six
additional  hours. Motion
denied. "The Federa Rules of
Civil Procedure do not set any
[imt on the length of
depositions.”

Um, did we mention that
Ms. Horsewood's case was an
ADA action? Did it really take
day after day after day to ask
her to self-describe  her

disability and her subjective
belief that reasonable
accommodations had not been
made for it? Or is it possible
that defendants were being
defendants, preferring endless
days of deposition to an end of

the litigation?
“The Committee has been
informed that overlong

depositions can result in undue
costs and delays in some
circumstances,” explained the
Advisory Committee as the
reason for the adoption of the
seven hour limit in 2000. Can
result in undue costs and
delays? In some
circumstances? No creature of
overstatement, that Advisory
Committee. We have been at,
oh, roughly, 16 gazillion
depositions. And except for the
ones we took ourselves, every
single one of them was way too
long.

For some lawyers, it is
unthinkable that they might go
to trial without first having
asked every possible question
of every possible witness. It
would be malpractice not to
take every possible deposition,
wouldn’t it? We could not
conceivably try a case properly
without that pre-trial discovery,
could we? Um, well, why not?
In most arbitration forums,
there is no absolute right to
any, much less unlimited

Mzr. Solovy and Mr. Byman are Fellows of the American College of Trial Lawyers (ACTL) and partners at Chicago’s Jenner & Block. Mr. Solovy, the firm’s Chairman and past
Chair of the ABA Discovery and Trial Practice Committees, can be reached at jsolovy@jenner.com. Mr. Byman, past Chair of the ACTL Federal Civil Procedure Committee, can be

reached at rbyman(@jenner.com.

107



depositions.  Yet those cases
proceed just fine without them.
Here's the  problem.
Because we take depositions to
discover what we don’t know,
we don't know what the right
guestions are and we must ask
what later turn out to be
unnecessary questions.
Because we take depositions in
a private conference room, we
tend to be less concerned about
asking limited and focused
guestions than we must be live
before an audience of judge or
jury. All of that is legitimate, a
necessary evil of the process.
But let's be real here. Some
people -- not us, of course, not
you, but some people -- take
depositions for other reasons.
If the reason is the same reason
that dogs lick themselves --
simply because they can -- then
those people need the discipline
of limits. If the reason is to
harass, to annoy, to shell the
beach in anticipation of a
settlement -- and let's face it,
there are folks who make that a
practice -- then those people
need the restraint of limits.
Limits are good. We need
limits. Seven hours is enough;
we should dig in our heels
against giving up more time.

Does Rule 30 Impose a
Seven Hour Limit?
Um, Not so Much

But what does the seven
hour rule really mean? Go on
the record at 9 am, wak out
with impunity at 4 pm? Not
likely. Not hardly.

“A deposition is limited to
one day of seven hours’ leaves
it gjar to argue that the clock
simply runs from the first
guestion to last. Thisis one of
those cases where if your set of
the Rules does not include the
Advisory Committee Notes, it
should. The Notes add clarity:
“This limitation contemplates
that there will be reasonable
breaks during the day for lunch

and other reasons, and that the
only time to be counted is the
time occupied by the actua
deposition.” So we only count
actual deposition time. But
how carefully do we count?
Can we stop at seven hours,
comfortable that our opponent
will have to push a boulder
uphill to get more time?

Probably not. In Moore v.
CVS Corp., 2005 U.S. Dist.
LEXIS 3798 (D. Va 2005),
Moore's  deposition  was
adjourned without objection
after one of two defendants had
examined for 6 hours and 45
minutes. When the other
defendant sought to resume the
deposition and  suggested
another 4 hours, the plaintiff
argued that the seven hour limit
was absolute absent an
extremely rigorous showing of
good cause.

The court acknowledged
that there are cases that suggest
seven hours is a rea limit.
Beneville v. Pileggi, 2004 U.S.
Dist. LEXIS 13586 (D. Del.
2004) and Cardenas .
Prudential Ins. Co., 2003 U.S.
Dist. LEXIS 9511, (D. Minn.
2003). But the court found that
these cases were simply
examples of failures by the
movants to demonstrate good
cause for additional time. “As
the court's review of this case
law shows, no court has
construed the 2000 Advisory
Committee notes as causing
some profound change in the
Rules requiring parties to use a
stopwatch and immediately and
finally adjourn a deposition
after seven hours of testimony
taken.”

Nor did the Moore court
think it necessary that there be
an especidly strong showing
by the movant to extend the
party beyond seven hours.
Citing Malec v. Trs. of Boston
Coll., 208 F.R.D. 23, 24 (D.
Mass. 2002), the court opined
that “the better practice is for
the deposition to go forward to

108

determine how much is able to
be covered in the seven hours
and, then, if additiona time is
needed, for counsel to stipulate
to extend the deposition for a
specific additional time period.
If the parties cannot reach a
stipulation, then Court
intervention may be sought.”
The court focused not so much
on imposing a burden on the
movant to demonstrate a need
for more time as it did on the
failure of the respondent to
work out an accommodation
that would have resolved the
dispute before it reached the
court.

Remember that the second
sentence of Rule 30(d)(2)
requires that the court must
alow additiond time “if
needed for a fair examination.”
The Rule imposes a neutra
standard of fairness rather than
a burden of persuasion on the
movant. So the seven hour
limit is a big fat myth. Seven
hours is simply the point at
which the parties should try to
reach an accommodation over
how much more time will be
allowed; and if they can't
agree, the court will do what is
fair, without imposing a
particularly strong showing of
need.

We Are Required To
Accommodate, Not Limit

Why are we not surprised
that courts want
accommodations rather than
arguments over time limits?
No peeking, now, but do you
remember Rule 1? Litigators
who know Rule 26 and 30 by
heart often forget it all starts
with Rule 1: “Theserules . . .
shall be construed and
administered to secure the just,
speedy, and  inexpensive
determination of every action.”

So how do you think a
Judge -- who does remember
Rule 1 -- will construe an
argument over whether the

deposition ought to go an hour
past seven? To fight over your
hour, you will force the judge
to spend his own hour. Say
twenty minutes to read the
papers, twenty minutes to calm
down, twenty minutes to
fashion an order that essentially
sends both lawyers to their
rooms without supper. Just,
speedy and inexpensive
presumes that the parties will
not waste their own and the
Courts' time on trivia.

We wish the seven hour
limit were ared rule. Butitis
not, and if you try to treat it as
such you may have a problem.
Aargh, me hearties. Think of it
as more what you'd cal a
guideline.
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DISCOVERY

Santa Claus, the Easter
Bunny, adrunk and an efficient
lawyer are walking together
when they spot a $100 bill on
the pavement. Who gets the
bill? Duh. the drunk, of
course; the others are al
mythical  creatures,  mere
figments of the drunk's
imagination.

Lawyers Are Too Often
Afraid to Keep It Simple

It's not our fault, of course.
Efficiency is beaten out of us
by fear, fear that we might
overlook something by being
simple and direct. We are
afraid to paper a settlement
with simple efficiency such as
"in return for $1000 Joe Client
releases all claims against Dave
Defendant.”  No, we timidly
write a three page document in
which Joe is "defined" in at
least a full paragraph to mean,
well, "Joe" of course -- but
aso as his parents, his
offspring, born and unborn, his
potential receiver in bankruptcy
and the lady to whom he drops
off his dry cleaning. "Release"
might not be broad enough so
we cautioudy throw in
"discharge and remise.” And
because we are brought to near
paralysis by the thought of
simply getting a release of "al
clams” we define clam to

Efficient Definitions

By Jerold S. Solovy
and Robert L. Byman

action,
accounts, contracts, damages,
demands, suits, debts, sums of

include "causes of

money, reckonings, bonds,
bills, specialties, judgments,
covenants, convents, widgets,
nature preserves, controversies,
promises, chits, chats, tits, tats,
variances, dallies, agreements,
trespasses, executions or other
clams." Whew.

And nowhere is our fear of
simplicity and efficiency more
pronounced than when we
propound or respond to
discovery requests. We are
pathologically unable to issue a
request which simply says

"produce al relevant
documents.” Instead, we
preface our requests for

production with six pages of
definitions and instructions,
defining every possible term.
We do this, of course, because,
in the immortal words of Pogo
"I have met the enemy, and he
is us" We know that our
simple words, were we to dare
to be simple, will be interpreted
by a (gasp) lawyer, who will
spin and twist those words
unless we provide some sort of
escape proof definition.

We voted for him, but
there is no better explanation
for why one lawyer cannot trust
another lawyer to reasonably
interpret simple language than
when our commander and

lawyer in chief uttered the
famous words "that depends on
what your definition of isis."
So we can't, we think,
simply ask for "documents'
because our adversary (oh, the
dastardly villain) will narrowly
interpret the term to mean
"nothing but pieces of 8 x 11.5
inch paper." Lest there be any
confusion that we mean
"document” when we use the
word "document" we define
"document” as “all writings or
records of any kind, including
but not limited to the original,
any drafts, and all non-identical
copies (whether different from
the originds by reason of
notation made on such copies
or otherwise) of all
correspondence, notes, |etters,
telegrams, telexes, memoranda,
diaries, appointment calendars,

books, reports, records,
handwritten notes, working
papers, statements, journals,
work sheets, charts, plans,

diagrams, sketches, brochures,
pamphlets, manuals, microfilm,
microfiche, pictures, dlides,
photographs, voice recordings,
tapes, videotapes, films,
newspapers, flyers, circulars,
magazines, bulletins, contracts,
proposals, communications,
computer input and output
material, facsimiles, electronic
maill communications, and
other items or communications

of any kind or description
whatsoever, in your possession,
custody or control."

Telegrams? Telexes?
Well, we developed our forms
over time. Each time we issue
a new request for documents,
each time we receive someone
else's definition, we mine for
new nuggets and add a word
here and a word there to
expand the definition. We
always add; we never subtract
lest we give something up. So
what if the last telegram we
received was on the occasion of
our birth; we are going to
include telegrams in our
definition so that the sharpie on
the other side can't use the
omisson to withhold a
smoking telegram.

Pu-lease. Why can't we
simply give someone a release
without defining the term? Do
we redlly think judges are so
dense that they will not enforce
a release because we haven't
defined the word? Do we
realy think judges are so
technical that they will look
kindly on someone who failed
to produce a telegram because
the word telegram was not
included in the definition of
document?
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We Can Be Sanctioned for
Overbearing Definitions and
Instructions

It isn't just that the use of
detailed definitions  and
instructions can become silly.
Mindlessly adding definitions
designed to be as broad as
humanly possible can render
otherwise reasonable requests
impermissible and burdensome.
In Diversified Products Corp.
v. SportsCenter Co., 42 F.R.D3
(D. Md. 1967), the defendant
propounded interrogatories
preceded by two pages of
detailed definitions  and
instructions. The court held:
Prefacing a long series of
interrogatories by reasonable
definitions may be helpful,
avoiding tedious repetition.
But the use of unreasonable
"definitions’ may render the
interrogatories so burdensome
to the answering party and to
the Court, that objections to the

entire  series should be
sustained  with  sanctions,
whether or not an occasiona
interrogatory might be
reasonable. id a 4
(Emphasis added.)

The Diversified court did
not impose sanctions, even

though it found that the
definitions were in fact
burdensome, presumably

because in 1967 it was a fairly
new proposition that a party
could be sanctioned for
engrafting burdensome
instructions into a discovery
request. But in the 40 years
since the Diversified opinion,
there is no reported decision (at
least that we could find) that
actually sanctions someone for
overbearing instructions and
definitions.

Um, unless, that is, you
consider that having your
discovery requests quashed or
ignored is a sort of a sanction.
In Larson v. Correct Craft,
Inc., 2006 US DIST LEXIS
78028 (D. Fla. 2006), Larson

was not content to simply
define documents somewhat
broadly (we're paraphrasing
here, but it was something
along the lines of "’ documents’
shall mean any word contained
in any edition of Roget's
Thesaurus’) but also added a
series of ingtructions that
purported to require, each time
a document was identified in
response to an interrogatory,
the date of the document, its
location, its author, its
recipients, the employers of
each of the persons named, the
substance of the document, and
the occasion for and the
circumstances of the creation of
the document. Too much, said
the court. The interrogatories
might have passed muster on
their own, but gilded with
overbearing definitions and
instructions  they  became
inappropriate and did not have
to be answered.

In Builders Assn of
Greater Chicago v. City of
Chicago, 2001 US DIST Lexis
14076 (N.D. IIl. 2001), the
Court quashed a subpoena
because of overly broad
definitions. Likewise, in
Calcor Space Facility w.
Superior Court, 53 Cal. App.
4™ 216 (Cal. Ct. App. 1997),
the court found that a six page
set  of definitions and
instructions  "is  particularly
obnoxious" and, while the court
never determined whether or
not the actual requests were
reasonable, it quashed the
discovery because the
excessive use of definitions and
instructions "in and of itself"
rendered the requests unduly
burdensome.

The use of overbearing
instructions and definitions can
aso have real impact on
whether you get answers, even
where the requests are
otherwise legitimate, because
the definitions may be counted
against limits. In Larson,
supra, the court found that an

instruction in a set of
interrogatories  that  required
identification of documents

relating to the answer makes
each interrogatory two
interrogatories, one for the
facts and another for the
documents. And that count put
the number over the limit.

Our inefficiency is not
limited to the propounding of
requests. Faced with overbroad
definitions and instructions in
discovery requests — and even
when the requests are
themselves reasonable -- we
more often than not compound
the problem by responding with
obfuscation. We start off with
a general statement, before
addressing individual requests,
along the lines of "defendant
objects to plaintiffs' Definitions
and Instructions as being
burdensome and oppressive,
purporting to require actions
not contemplated much less
required by the Federal Rules
of Civil Procedure, invading
the attorney-client privilege
and work product protections,
and violating the Mann Act."
Then, after each individua
request we repeat the general
objection (as if making the
same objection twice makes it
substantively better); and we
add a further objection that the
request calls for information
not reasonably calculated to
lead to the discovery of
admissible evidence. And then
we say "without waiving these
objections, defendant  will
produce al non-privileged,
relevant, responsive documents
in its possession or control.”

Objection! Oh, never
mind, W€ ll produce anyway!

Huh? Why do we do that?
Same answer. Fear. We are
terrified to waive a privilege or
an objection, so we say we are
reserving our objections at the
same time tha we are
producing (and, therefore, of
course, waiving the objections).
We cannot bring ourselves to
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be simple — but we surely act
simple.

Our Overuse of Definitions
and Instructions | s Laughable
But No Joke

Here's the thing about
lawyer jokes. lawyers don't
think they are funny; people
who are not lawyers don't think
they are jokes. But when we
lawyers insist on defining
simple terms to the point of
exhaustion, we are the jokes.
Why can't we keep things
simple and efficient? By now,
we al know what we mean
when we ask for a"document.”
We don't really need page after
page of definition. We know
this, yet we are unable to snap
our addiction to superfluous
rhetoric.

So here is our idea. As
soon as we get the troops home
from Irag, as soon as there is
peace in the Mideast and a cure
for HIV, we ought to be able to
make discovery requests more
simple and efficient. No, wait,
we ought to be able to do that
now. Let's agree that judges
merely expect us to be
reasonable in  propounding
discovery requests and in
responding to them, and all the
rest is just inefficient and
unnecessary  excess. Let's
agree to stop defining terms
that anyone with an eighth
grade education already knows.

It's just that we aren't
going to stop until you do.
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DISCOVERY

"You, Mr. Churchill, are
drunk." So the story goes, the
Prime Minister eyed his
antagonist carefully.  "Well,
madam, | suppose that is so.
But in the morning, | shall be
sober, while you will remain
ugly."

The fine art of insult. We
have al been there. We have
taken depositions, we have
defended depositions, where
one side -- or both -- engage in
insults, sometimes with
calculation to test hot buttons,
but more often smply as a
byproduct of the heavy
emotions that accompany the
warfare of litigation.  And
because we are warriors, we
will not back down when
insults are hurled a us;, we
meet insult with rejoinder, tit-
for-tat. Our opponent insists
upon  asking  outrageous,
insulting questions. Of course,
we object, we speechify on the
record, we question the
educational and genealogical
credentials of any one so base
as to ask such stupid questions,
and finaly, when we can take
no more, we instruct our
witness not to answer.  We
have been provoked, and we
have met insult with insult.
Who can question that we have
acted properly?

Um, well, the court can.
And a recent Seventh Circuit

Adding Injury To Insult

By Jerold S. Solovy
and Robert L. Byman

decision makes it clear that
courts will not smply question
— they will sanction offending

lawyers.

It IsNot Proper To Instruct a
Witness Not To Answer

Redwood v. Dobson, 2007
U.S. App. Lexis 2606 (7" Cir.
February 7, 2007), did not
exactly make new law, but it
will amost certainly make
waves. The law has pretty
much aways been that it is
improper to instruct a deponent
not to answer questions, no
matter how outrageous the
questions might be. But the
Redwood court added teeth to
that law by imposing personal
disciplinary sanctions against
al the lawyers, even those who
the court found had been
understandably provoked.

It is proper to instruct a
witness not to answer a
question which would reveal
privileged information, since
the privilege would be lost if
the answer were given. See,
e.g., Mendenhall v. American
Booksellers Assn, 1990 U.S.
Dist. LEXIS 5153, 3-6
(SD.N.Y. 1990). But what
about other objections? In
Prudential-LMI  Commercial
Ins. Co. v. Windmere Corp.,
1995 U.S. Dist. LEXIS 1129,
3-6 (E.D. Pa. 1995), the court

found that there is a conflict of
authority  "concerning  the
propriety of instructing a
witness not to answer where
the basis of the objection is
other than a claim of privilege."
One view is that an attorney’s
instruction not to answer such
guestions "is highly improper:
counsel's appropriate course of
action is ether to note the
objection on the record and
allow the answer or to move for
a protective order pursuant to
F.R.Civ.P. 30(d)." The other
view is that "a deponent need
not answer if the objection is
that the question is irrelevant,
argumentative, or misleading."
The Prudential court opted for
the second view, concluding
that there is "no more need for
a deponent to seek a protective
order for every question when a
dispute arises than there is need
to seek a motion to compel an
answer for each unanswered
guestion.”

Similarly, in In re Folding
Carton Antitrust Litigation, 83
F.R.D. 132, 134-135 (N.D. Il
1979), the Court found that
"refusals to answer properly
came only with argumentative
and midleading questions for
which  plaintiffs  attorneys
insisted upon having answersto
the point of harassment" and
that the refusals "were aso
proper for questions

previously asked and answered
to the point of harassment.”

But while Prudential and
Folding Carton represent a
different view, it is a trickle
compared to the mainstream
authority that refusals to
answer are not  proper.
Numerous district courts and
every Court of Appeals which
has considered the subject have
held that "if an attorney has an
objection to the questions being
asked of his client, he should
place it on the record so that
the evidence can be taken
subject to such objection. If
counsel believes that discovery
procedures are being conducted
in bad faith or abused in any
manner, the appropriate action
would be to present the matter
to the court by motion under
rule 30(d). It is highly
improper, however, for an
attorney to instruct a deponent
not to answer non-privileged
questions.”  Howell v. Sd.
Motor Prods., 2001 U.S. Dist.
LEXIS 5295, 7-10 (N.D. Tex.
2001) (citing Resolution Trust
Corp. v. Dabney, 73 F.3d 262,
266 (10th Cir. 1995); Eggleston
V. Chicago Journeymen
Plumbers Local Union No.
130, 657 F.2d 890, 902 (7th
Cir. 1981); Ralston Purina Co.
v. McFarland, 550 F.2d 967,
973 (4th Cir. 1977).)

Mzr. Solovy and Mr. Byman are Fellows of the American College of Trial Lawyers (ACTL) and partners at Chicago’s Jenner & Block. Mr. Solovy, the firm’s Chairman and past
Chair of the ABA Discovery and Trial Practice Committees, can be reached at jsolovy@jenner.com. Mr. Byman, past Chair of the ACTL Federal Civil Procedure Committee, can be

reached at rbyman(@jenner.com.

111



It IsHighly Improper

To Instruct, But The

Consequences Have
Not Been So High

It is not simply improper to
instruct a witness not to answer
a non-privileged question, it is
highly improper. Tsk, tsk. But
highly improper or not, the
consequences have not exactly
been earthshaking. The Howell
court, for example, found that
the instructions were highly
improper, especially because
the deponent -- the plaintiff
himself -- who refused to
answer the questions had
expired by the time the matter
was brought to the court's
attention. The  court
determined that an appropriate
sanction would be to bar
testimony on the subject matter
of the unanswered questions,
but since that subject matter did
not affect any of the causes of
action that had been asserted, it
does not appear that the
sanction had any real meaning.

In Lapenna v. Upjohn Co.,
110 F.RD. 15, 19 (ED. Pa
1986), the court found that
instructions not to answer were
improper but "it would be a
waste of time and effort for me
to require awitness to answer a
question that | find properly
objectionable simply because
counsel improperly instructed
the witness not to answer."
The only sanction imposed was
the cost of re-deposing the
witness via telephone for the
few questions the court found
to be proper.

In Mendenhall v. American
Booksellers Assn, 1990 U.S.

Dist. LEXIS 5153, 36
(SD.N.Y. 1990), the court
found that none of the
objections which led to

instructions and refusals not to
answer had merit; the witness
was ordered to answer all of the
guestions when the deposition
was resumed. But the court
imposed no sanction, not even

the cost of reopening the
deposition. Similarly, in In re
Air Crash Disaster at Detroit
Metro. Airport, 130 F.R.D.
627, 629 (E.D. Mich. 1989),
the court determined that
counsel improperly instructed a
witness not to answer questions
but imposed no sanctions apart
from ordering that the
deposition be reconvened.

So, let’s sum up the sum of
the law as it existed pre-
Redwood. The minority view
is that instructions not to
answer a  non-privileged
guestion are proper where the
questions are harassing and
insulting. The majority view is
that such instructions are
improper -- highly improper --
no matter how insulting. But
under neither view was there
much falout for an
improvident instruction. Enter
Redwood.

The Redwood Decision

The Seventh Circuit began
its opinion by modestly
describing the litigation as "a
grudge match." Harvey Welch
represented Eric Redwood in a

criminal prosecution  for
battery. After Redwood was
convicted, he sought an
affidavit from Welch
confessing that Welch had
supplied ineffective assistance.
When Welch refused,
Redwood, who is white,

publicly insulted Welch, who is
black, by calling him various
names, including "shoe-shine
boy." A public scuffle led to a
civil battery suit by Redwood
against Welch and a civil
defamation suit by Welch
against Redwood; Welch got
the state's attorney's office to
initiate a prosecution  of
Redwood for a hate crime.
Redwood filed a 81983 action
against Welch in Federa court.
With us so far? Just typica
litigation, eh?

When Redwood took the
deposition of Gerstein, the
attorney who had represented
Welsh in the state civil
litigation, the substance hit the
fan. Redwood's  lawyer,
Danner, began by grilling
Gerstein about his so-called
criminal  record -- mostly
vehicular violations. After 30

pages or so, Gerstein
spontaneously  refused  to
answer, and his lawyer,

Webber, began instructing him
not to answer. Danner moved
on to Gerstein's disciplinary
history, and whether he had
been ordered to obtain
psychiatric  counseling  or
anger-management  therapy.
Webber instructed Gerstein not
to answer. Finaly, Danner
asked "Mr. Gerstein, have you
ever engaged in homosexual
conduct?' Webber instructed.
Webber and Gerstein conferred
during a recess, after which
Gerstein acquired amnesia and
began playing word games with
Danner's questions. Insult met
with insult.

The Seventh Circuit found
that "the provocation was
clear.” None of these
guestions, none of these areas
of inquiry, were remotely
relevant nor had the ability to
lead to relevant evidence. The
Seventh Circuit found that
"Danner's conduct of this
deposition was shameful."

Redwood had the temerity
to seek sanctions for Gerstein's
refusal to answer the questions,
but the District Court refused to
award any, finding that it was
"ludicrous’ for Redwood to
argue that lawyers may not
instruct witnesses not to answer
harassing questions. Ah, but
not so ludicrous to the Seventh
Circuit. The Court of Appeals
did not bother to reverse and
remand; it simply imposed
sanctions on its own. "Mutual
enmity does not excuse the
breakdown of decorum that
occurred a Gerstein's
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deposition. Instead  of
declaring a pox on both houses,
the District Court should have
used its authority to maintain

standards of civility and
professionalism." “The

provocation was clear, but so
was Webber's violation."

The  Seventh  Circuit
sanctioned al three attorneys
with a censure for conduct
unbecoming a member of the
bar. Censure. And the lawyer

who reacted got the same
sanction as the one who
provoked.

ThereisNo Tit-For-Tat

In honor of St. Patrick's
Day, consider our favorite
limerick: There once was a girl
who begat, triplet sons -- Nat,
Pat and Tat. It was fun in the
breeding, but Hell in the
feeding; there was no tit for
Tat. Remember well. Thereis
no tit-for-tat. No matter how
large the insult, meeting it with
reciprocal insult will only cause
you injury.
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It was our first night in
the suburbs, and we learned
the hard way why raccoons
wear masks as we surveyed
the carnage they had made of
our garbage. We were
drilling eye hooks into the
wall so that we could rope off
and secure our garbage cans
against further raids when a
neighbor came up and asked
"When you're done with all of
that, will you still be able to
get into your garbage cans?'
"Of course” we sad.
"Then," our wise neighbor
replied, "so will the
raccoons.”

Hackers are to computers
what raccoons are to garbage
cans. And the problem is that
hackers don't limit
themselves to taking stuff
out, they also put garbage in.
Because we know this --
because courts know this --
the admissibility of computer
stored information can be a
far more complex proposition
than we might first think.
During  discovery, you
assemble e-mails with dl
sorts of juicy facts, computer
records from which you can
easily compute damages, and
copies of web pages from
various sites which support
your theory of the case. Your
work is done; you are ready
for trial. But are you? Will

DISCOVERY

E-Admissibility

By Jerold S. Solovy
and Robert L. Byman

you be able to get al of that
great  electronic  material
admitted at trial? Thetimeto
consider that question is now,
while discovery is till open.

The Voodoo | nternet

In &. Clair v. Johnny's
Oyster & Shrimp, Inc., 706
F.Supp.2d 773 (S.D. Tex.
1999), the issue was who
owned the ship on which Mr.
St. Clar was injured; he
sought to prove that by
offering information taken
from the United States Coast
Guard Vessel Database web-
site.  We're talking United
States Coast Guard here, not
some schlock outfit. We're
taking about a Vessd
Database, maintained to
support the Coast Guard's
regularly conducted business
activities. Pretty good
evidence, huh? No, not even
close. Finding the electronic
evidence totaly insufficient,
Judge Samuel Kent observed
that anything found on the
Internet is "voodoo
information" and "inherently
untrustworthy" because
"hackers can adulterate the
content on any web-site from
any location at any time."

Okay, that was 1999 and
Al Gore had only invented
the Internet a few short years

earlier. Surely Judge Kent
must have become more
comfortable with Internet
evidence by 2007, right?
Um, not so much. A few
months ago, in Diamond
Offshore Servs. Co. W
Gulfmark  Offshore, Inc.,
2007 U.S. Dist. LEXIS 5483
(S.D. Tex. 2007), Judge Kent
acknowledged that companies
are increasingly utilizing the
Internet, but no matter — he
gtill finds Internet evidence
inherently untrustworthy.

A Gift From The Bench

The fact is that most of
us are easily seduced by the
computer age into believing
that electronic evidence is
reliable, trustworthy and
easily admissible. But
electronic evidence brings
unigue baggage to the
admissibility equation that we
need to think through very
carefully. In May 2007,
Chief Magistrate Judge Paul
Grimm did the heavy
thinking and gave us the gift
of an extensive, thorough
tutorial on the admissibility
of electronic evidence in
Lorraine v. Markle American
Insurance Co., 2007 US Dist.
LEXIS 33020 (D. Md. 2007).
If you only read one case this
year, make it Lorraine; we

June 4, 2007

can only scratch the surface
here on the issues that Judge
Grimm has so elegantly laid
out for us.

In Lorraine, the parties
had filed cross motions for
summary judgment in a
dispute involving $36,000;
both motions were supported
with hard copies of e-mails.
It does not appear that either
party objected to the other's
use of the e-mail, but Judge
Grimm did. Because Rule 56
requires that  summary
judgment motions be
supported with admissible
evidence, Judge Grimm felt
constrained to inquire on his
own whether the proffered e-
mails were in fact admissible.
Concluding they were not, at
least as they had been
presented to him, he denied
both motions without
pregjudice and, while the
parties scrambled to settle
their relatively small case
before fees exceeded the
amount at issue, Judge
Grimm used the opportunity
to issue a 101 page opinion
which exhaustively sets out
the admissibility problems of
electronic  evidence. We
relate al of this for two
reasons -- first to congratulate
Judge Grimm for his fine
work, and second to make the
point that he is probably not
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the only judge who has been
simmering, lurking, waiting
for an opportunity to pounce
on litigants who have not
thought through these issues.
So beware.

The Problem With E-Mail

Let's talk about e-mails.
By now, we al know how
important e-mail is; we al
know that we must ask for it
in discovery and review it
carefully. When  your
opponent produces juicy e-
mails, they are admissions
and easily admissible, right?
Not so fast. In order to be
admissible, you will need to
show, among other things,
that the e-mail is authentic,
that it is not hearsay, and that
it is an origina or duplicate
of the original. E-mail chains
present particular problems,
because they are often a
combination of party
admissions, business records,
nonparty hearsay and self-
serving statements. So even
if the admissibility of part of
an e-mail chain is clear, you
may heed to look at each and
every link. See, eg.,
Rambus, Inc. v. Infineon
Technologies  AG, 348
F.Supp.2d 698 (E.D. Va
2004). And  because
electronic evidence is so easy
to manipulate, the standards
for authentication are often
heightened.

It is not uncommon,
especiadly in large document
production cases, for the
parties to dstipulate that
anything a party produces
from its own files will be
deemed authentic so that the
other side need not spend trial
time on technicalities. But in
the e-age, you may need to
reconsider.

Remember your Bugs
Bunny - Yosemite Sam
cartoons? "You varmit,” Sam
would menace, "Ima gonna

blast you!”  "Who, me?
Bugs asks. “Yes, you."
"Me?" "Youl" "Me?"
"You!" Then Bugs screams
"You!" and Sam says "No,
me!” and he shoots himself.
The problem with long e-mail
chains is that we seldom look
at the old messages as we pile
on the new ones and we may
end up shooting ourselves.
Suppose the e-mail chains
starts with Smith writing to
Jones "You are in breach of
the contract." Jonesreplies"|
am not." Smith rgjoins "You
are s0." Jones comes back
with "I'll see you in court."
And Smith ends the chain
with "Not if | see you first."
But Jones, rascally rabbit that
he is, dters the origind
message when he sends his
"I'll see you in court" so that
Smith's  original message
reads "I am in breach" rather
than "You are in breach."
Smith doesn't notice as he
continues the back-and-forth.
And when discovery rolls
around, both Smith and Jones
will have in their files and
produce the bogus e-mail
chain.

Okay. Thisisfraud; itis
criminal; things like this don't
happen. Well, actually they
do. The point is that it is so
easy to do. So don't expect
the court to assume that an e-
mail is authentic simply
because it is gleaned during
discovery. Now, in United
Sates v. Safavian, 435 F.
Supp.2d 36 (D. D.C. 2006),
the court took a lenient view
on authenticity and decided
that the possibility that e
mails might have been altered
does not in and of itself
justify their exclusion, since
any form of documentary
evidence can be altered. But
it takes some skill to forge a
paper signature; altering an e-
mail takes nothing more than
an impure heat and a
keystroke. And as Judge
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Grimm points out, because
"there is a wide disparity
between the most lenient
positions courts have taken in
accepting electronic records
is authentic and the most
demanding requirements that
have been imposed . . . it
would be prudent to plan to
authenticate the record by the
most rigorous standard that
may be applied. If less is
required, then luck was with
you."

The Problem With E-Data

Let's talk about
electronically stored data
You plan to prove your
damages with your client's
electronic database that tracks
the outstanding account due
from the defendant. Y ou will
overcome the hearsay rule
because the data is a business
record; the account data was
entered by persons with
knowledge as a regular
practice in the ordinary
course of business. But with
electronic documents there is
an extrastep. In Vee Vinhnee
V. American Express, 336
B.R. 437 (9th Cir. Bkr. Panel
2005), the Court pointed out
that authenticating a
paperless electronic record in
principle poses the same issue
as for a paper record; but
because "one must
demonstrate that the record
that has been retrieved from
the file, be it paper or
electronic, is the same as the
record that was originaly
placed into the file" there is
an important distinction.
When one retrieves the paper
that was put in the file, there
usually is no issue that it may
have been atered after its
creation. But when one
retrieves an electronic file,
there must be some showing
that the computer system
ensures the integrity of the
origina  because "digita

technology makes it easier to
ater the text of documents
that have been scanned into a
database, thereby increasing
the importance of audit
procedures  designed to
ensure  the continuing
integrity of the records." Id.
at 445.

This is American
Express we are talking about
here, presumably a
sophisticated business entity
and litigant when it comes to
tracking an account. And
American Express was not
sandbagged or overwhelmed
in the heat of the moment at
trial. The court warned that it
was concerned and allowed
American Express to submit
sufficient foundation in a
supplemental filing after the
bench trial. Yet American
Express failed, because it
faled to show how its e
records were maintained.

The time to worry about
al of thisisnot at trial or, in
the rare instance when the
court alows it, after trial.
The time is during discovery.
It is not enough to discover
good documents; your job is
not done until you have also
discovered the means to make
those documents admissible.
Judge Grimm suggests a
simple three step approach:
seek a dipulation; barring
that, propound a request for
admission; and barring that,

be prepared to establish
authenticity and  hearsay
exceptions at trial. Be
prepared.

Gosh, we wish we had
thought of that.
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DISCOVERY

Some things are easy to
predict. No matter how
sunny it is today, we own an
umbrella because we can
predict it will rain in the
future. No matter what the
standings are today, we know
that the Cubs will find a way
to break our hearts. No
matter how friendly two
entities are today, we need to
prepare for the real possibility
that friends will become foes.
Because when that happens,
it will have real implications
for preserving privileges.

The Classic Corporate
Love Story

We could not put it better
than did Judge Cudahay in
GSC Partners CDO Fund v.
Washington, 368 F.3d 228, 232
(3d Cir. 2004): itis"the classic
corporate love story. Company
A meets company B. They are
attracted to each other and after
a brief courtship, they merge. .
. . nine months later, however,
things begin to fal apart . . . .
It is an old story but it never
fals to dicit a tear.” The
problem can arise in al sorts of
contexts. Two companies
might merge and later split. A
company might sdl a
subsidiary to a purchaser who
later feels cheated. Two
companies might form a joint

Co-Client Privilege

By Jerold S. Solovy
and Robert L. Byman

venture and subsequently find
themselves at odds. While the
marriage was working, the two
entities freely shared
information with one another,
including privileged materials.
But when they part, like any
couple in a divorce, the parties
will fight over possession of
their possessions. And so the

gquestion is "who gets
possession  of privileged
materials?"

Okay, where should we
start? Well, we like the advice
the King gave the White
Rabbit: "Begin at the beginning
and go on until you are
finished; then stop.” We begin
with the basics. Point One:
Communications  with  an
attorney designed to €licit or

impart legal advice are
privileged. We recognize that
privilege, even though its

assertion is in conflict with the
truth-finding function of our
system of justice, because that
same system more highly rates
candid exchange between
counsel and client than it does
truth-finding.  All right, that
was unnecessarily cynical. The
point is that there are plenty of
ways to learn the truth without
invading legitimate privileges,
and it is important, very
important, to encourage open
communication between client
and counsel without fear of

disclosure. So the attorney-
client privilege is sacrosanct.

Ah, but not so sacrosanct.
Point Two: Disclosure to a
third party of otherwise
privileged communications
destroys the privilege. Now,
there are nuances. Some
jurisdictions hold that
disclosure must be intentional
rather than inadvertent for the
privilege to be lost; others find
the privilege abrogated by any
disclosure, however
unintentional  or  innocent.
Some jurisdictions alow a
party to seectively waive a
privilege under limited
circumstances.

So some disclosures waive
the privilege, some do not.
And a recent case in the
Southern District of New York
demonstrates the lengths some
courts will go to avoid waiver.
In In re Cardinal Health, Inc.
Securities Litigation, 2007 US
Dist. LEXIS 36000 * 29
(SD.N.Y. 2007), plantiffs
sought production of privileged
materials created by counsel to
the audit committee of the
defendant corporation, after
those materials had been
voluntarily shared with the
SEC and the US Attorney.
Now, the law in the Second
Circuit was announced in
Salomon Bros. Treasury Litig.
v. Seinhardt Partners, L.P. 9

F.3d 230, 235-36 (2d Cir.
1993): voluntary disclosure of
privileged materials to the SEC
is a waver of the privilege.
But because Salomon had
acknowledged that sharing
privileged information among
persons with a common interest
might not destroy the privilege,
the Cardinal Health court made
a finding that the audit
committee and the government
shared a common interest to
ensure compliance with the law
-- so disclosure to the
government did not waive the
privilege. We think that's a
stretch.  All corporate boards
and officers have an interest in
obeying the law. But “I'm
from the government, and I'm
here to help you” is not always
acomfort. The government has
an interest in making examples
of wrongdoers, and in their zeal
to do so, a few dolphins
invariably get caught in the
nets cast for sharks. The
Cardinal Health reasoning --
that law abiding citizens and
the government aways have
the same interest -- in effect
creates a per se rule of non-
waiver whenever there is
disclosure to the government --
effectively overruling Salomon.
We're not so sure Cardinal
Health will survive Second
Circuit review.
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Ah, wel, Point Three:
Disclosure to another entity
that genuinely shares a
common interest should not
defeat the privilege. Actually,
courts typicaly reach this
destination by one of three
different  routes. When
information is shared between
separate corporate entities who
are members of the same
corporate family, some courts
view the separate entities as a
single client. See, e.g., Glidden
v. Jandernoa, 173 F.R.D. 459,
472 (W.D. Mich 1997). Other
courts view the two entities
separately but as joint or co-
clients. See, eg., Polycast
Tech. Corp. v. Uniroyal, Inc.,
125 F.R.D. 47, 49 (SD.N.Y.
1989). And still others view
the members of the corporate
family as having a community
of interest. See, e.g., Glidden,
supra. Just as al roads lead to
Rome, all three theories lead to
the maintenance of the

privilege. Except . ..

When They Divorce, Neither
Party Gets Sole Custody
Of The Privilege

Point Four: the privilegeis
maintained only as to the rest
of the world, not as to the joint
clients or community of entities
who have shared information
with one another. "When
former co-clients sue one
another, the default rule is that
all communications made in the

course of the joint
representation are
discoverable." Teleglobe

Communs. Corp. v. BCE, Inc.,
2007 U.S. App. LEXIS 16942
(3d Cir. 2007).

And here it gets interesting
(at long last, you say). Let's
take a hypothetical. Mega
Holdings, Inc. owns 100% of
the stock in Wish & Aprayer
Enterprises, Inc. Mega infuses
capital into Wish & Aprayer to
develop technology to implant
cell phones into the human

body, alowing (or requiring)
that we stay annoyingly in
touch 24/7. Mega has its long-
time counsel, Bob Enweave,
jointly  represent the two
entities in the project. Billions
of dollars and hundreds of
privileged communications
later, Mega sours on the
concept. It consults Enweave
about its options and
responsibilities in the course of
selling Wish & Aprayer to Pat
C. Corp. Of course, Mega does
not disclose that it thinks Wish
& Aprayer's business model is
fatally flawed. When Pat C.
realizes it has bought a sinking
ship, it sues.

Pat C. seeks discovery of
Enweave's entire file to get the
materials he did not aready
share with Wish & Aprayer
during the joint representation.
At the sametime Pat C. opens a
website and posts al of
Enweave's confidential,
privileged memos already in its
possession so that they can be
used by happy litigants
everywhere.

Okay, let's take a deep
breath. Although Mega and
Wish & Aprayer shared the
privilege, neither of them has a
unilateral right to waive it asto
other parties outside of the joint
representation. Teleglobe,
supra. Moreover, Mega cannot
be compelled by Wish &
Aprayer to turn over Enweave's
privileged communications
generated during the sale of
Wish & Aprayer which went
beyond the scope of the joint
representation. Enweave
probably has some professional
liability issues for counseling
two entities potentially adverse
to one ancther; but a lawyer's
potential misconduct in failing
to withdraw from joint
representation is not visited
upon the client, and the
individual privileges  are
maintained. Eureka Inv. Corp.
v. Chicago Title Insurance

Company, 743 F.2d 932 (D.C.
Cir. 1984).

Great. But what about the
Web posting? Wish & Aprayer
had no right to waive the
privilege -- but by publicizing
the privileged material, there is
a serious issue whether that bell
can be un-rung. Mega has a
case for breach of duty, but fat
chance that will undo the harm.

And while Wish &
Aprayer can't invade Mega's
individual privileges, it does
have the right to get the rest of
Enweave's privileged materials
within the scope of the
common interest. In Teleglobe,
supra, the parent corporation
argued that the privilege should
always belong to the parent,
since the subsidiary’s duties
flow to the parent; therefore, it
was argued, the former
subsidiary should not be
allowed to invade the parent's
privilege even though the
subsidiary shared in the
privilege while the relationship
existed. The Third Circuit was
impressed by that argument,
but only superficially so. The
problem is, the Third Circuit
reasoned as it ultimately
rejected the argument, "control
of the privilege passes with
control of the corporation, so it
is unclear . . . that it is the
initial corporate parent who
should control the privilege
unilaterally once the group
breaks up."

Would A Pre-Nup Work?

There is a possible fix.
The Teleglobe court noted that
it might be permissible for co-
clients to agree in advance to
shield information from one
another in subsequent adverse
litigation. A parent corporation
could easily extract that
agreement from its wholly-
owned subsidiary. But the only
case the Third Circuit was able
to find on point refused to
enforce such an agreement. In
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re Mirant Corp., 326 B.R. 646
(Bankr. N.D. Tex. 2005).

So here's the deal. When
two entities share a common
interest, it is efficient, it is
logical, for them to share
counsel. And we don't suggest
that change. But they had
better buy an umbrella, wait for
the Cubs to blow the crucia
game, and get ready to lose
their privileges.



AS ORIGINALLY PUBLISHED IN THE NATIONAL LAW JOURNAL  November 5, 2007

DISCOVERY

“Grub first, then ethics.”
- Bertolt Brecht.

As a profession, lawyers
tend to be adequately fed; so
ethics ought to come first for
us. Yet we are by nature
zealous advocates, and our
hunger to exploit every
advantage for the good of our
client sometimes messes with
our ethical compass. Where
lines are grey, advocates will
push lines. But the California
Supreme Court is due to issue
an opinion in the next few
weeks that is likely to add
considerable black and white to
the line between ethics and

advocacy.

Do You Have To Notify
Your Opponent Who

I nadvertently Discloses
Privileged Materials?

You represent Papa Bear
Inc. in litigation with Baby
Bear Co.; the critical issue is
whether Papa and Baby had a
contractual relationship or a
partnership — did Papa owe
Baby merely contractual duties
or fiduciary ones? After you
have deposed Baby’s president,
Baby makes a supplemental
document production of sixteen
septillion documents. Buried
in the haystack you find a
needle marked *“Confidential

Inadvertently Ethical

By Jerold S. Solovy
and Robert L. Byman

Attorney Client Privilege Work
Product This Is Sensitive Holy
Grail We Redlly Mean It.”

You are not too concerned
with the label, since the same
legend routinely appears on
nearly every e-mail produced,
not to mention a few dozen
hard copy documents that are
merely  cover letters or
documents addressed to “Dear
Occupant” with copies to the
entire state voter registration
list. But this particular
document is a memo from
Baby’s main deal lawyer to the
senior management of the
company, laying out his
analysis of the critical facts,
impressions of the witnesses,
and assessment of the potential
outcomes, warts and all. And,
oh, those warts. Baby's
president unegquivocally
claimed in his deposition that
everyone without exception at
Baby operated as if the
relationship was a partnership.
But now you have Baby's
lawyer's  memo, detailing
twenty instances or so of Baby
conduct inconsistent with a
partnership theory. Boy, are
you going to have fun with this
memo when you spring it on
Baby at trial.

But are you? Can you use
the document? “What?" you
scream a  your Cconscience,
“why not?’ “Well,” your

conscience patiently reminds
you, “legal ethics generaly
require that you notify the other
side if an inadvertently
produced privileged document
falsinto your hands.”

Yes. Yes You Do
Need To Notify

The Federal Rules require
no such thing. F.R.Civ.P. 26
requires that a receiving party
return, destroy or sequester
(pending court guidance) an
inadvertently produced
document — but only after
receiving notice from the
producing party. Without
notice from the sender, the
recipient need do nothing. But
the majority of the States
impose an ethical rule over and
above the Federal Rules.

ABA Model Rule of
Professiona Conduct 4.4
provides that “a lawyer who
receives a document relating to
the representation of the
lawyer’s client and who knows
or reasonably should know that
the document was inadvertently
sent shall promptly notify the
sender.” As of 2006, when
Professor Andrew Perlman of
the Suffolk Law School did a
comprehensive review, more
than 30 states had adopted
some form of the Rule or had
court or bar opinions that

mirror it; and a number of
states were considering
adoption. 13 Geo. Mason L.
Rev. 767, 783-85 (2006); See
also, CT Rule of Professional
Conduct 4.4 (2007).

Oh drat. You have to tell
the other side you have the
memo. No surprise. And once
told, Baby will try to claw it
back. No juicy cross. Drat,
drat, drat.

Now that doesn’t mean
that you cannot try to convince
the court that production has
waived the privilege or that
some other  circumstance
permits use of the memo's
contents. But good luck. A
few courts hold that voluntary
production of a privileged
document, whether intentional
or accidental, is awaiver of the
privilege. See FDIC v. Singh,
140 FRD 252, 253 (D. Me.
1992). But the overwhelming
majority of jurisdictions apply
aflexible test on a case-by-case
basis, and more often than not
find there is no waiver. Angell
Investments, LLC v. Purizer
Corp., 2002 U.S. Dist. LEXIS
11545 (N.D. IL 2002).

The point is that you don’t
get to decide whether the
production was inadvertent or
intentional — that's the court’s
decision. If you have a
document that you suspect has
been inadvertently produced,
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you have to tell the other side
so that they can tee the issue up
for the court. And if you don’t
— if your internal conscience
opts for surprise rather than
notice, there are very rea
consequences.

And Notice Means That
You Can’t Use The
Privileged Material

Ray Johnson represented
the plaintiffs in an SUV
rollover case. During the

deposition of a defense expert,
Johnson  somehow  walked
away with a 12 page document
with the innocuous heading
“August 28, 2002; LEC;
10:30.” The document, it turns
out, was opposing counsel
James Yukevich’'s notes of a
meeting with defense experts,
containing Y ukevich’'s thoughts
and impressions of the
strengths and weaknesses of the
conflicting expert opinions; it
aso recorded  statements
attributed to the experts that
were directly at odds with their
deposition testimony. Johnson
sprung the document at the
deposition of the second
defense expert to effectively
impeach his testimony and the
testimony already given by the
first expert.

Y ukevich demanded return
of the document and moved to

disqualify Johnson.  Johnson
maintained that the court
reporter  had  accidentally

handed the document to him;
Yukevich clamed that the
document was taken from his
briefcase while he was out of
the room. Whatever. The tria
court declined to find that the
document had been stolen as
asserted by Yukevich and
found that Johnson obtained it
inadvertently. But the court
found that Johnson had violated
an ethical duty to notify
Yukevich that the document
had come into his hands and by
using the document without

noticee.  Rico v. Mitsubishi
Motors Corp., 10 Cal. Rptr. 3d
601, 604 (4" Dist. 2004).
Johnson argued that, not
only was he not ethicaly
required to notify Y ukevich, he
was actualy duty-bound to use
the document to his client's
advantage, citing Aerojet-
General Corp. v. Transport
Indemnity Ins,, 22 Cal. Rptr.
862 (1% Dist. 1993). The
Aerojet court reversed the tria
court’s imposition of sanctions
for failure to notify opposing
counsel that privileged
materials had fallen into the
sanctionee's hands, moreover,
the court suggested that there
was an dfirmative ethica

obligation to use the
inadvertently produced
material: Once counsel

“acquired the information in a
manner that was not due to his
own fault or wrongdoing, he
cannot purge it from his mind.
Indeed, his  professiona
obligation demands that he
utilize his knowledge about the
case on his client’s behalf.” 1d.
At 867-68.

Had Aerojet been the sole
authority on the subject,
Johnson would have been fine.
Problem was, Aerojet was
limited on its facts. In Aerojet,
there was no showing of any
prejudice from the failure to
give notice since the only thing
used from the inadvertently
privileged materials was the
name of a  previously
undisclosed witness -
something that had to be
disclosed anyway. Oh, and the
producing party won its case.

So when the issue next
arose, in State Comp. Ins. Fund
v. WPS Inc., 70 Ca App. 4"
644, 656 (2™ Dist. 1999), the
court distinguished Aerojet on
its facts and announced the rule
for the future: When a lawyer
who receives materials that
obviously appear to be
privileged and where it is
reasonably apparent that the

materials  were  provided
through  inadvertence, the
receiving lawyer must

immediately notify the sender.

And the future caught up
with Johnson. Now, Aerojet
was in the 1% Appellae
District; State Fund was in the
2" District. And Johnson did
what he did in the 4" District.
So he had a perfect right to
argue that the Rico court should
follow Aerojet, not Sate Fund.
But the Rico court had an
equally perfect right to reject
that argument, and it did:

For cases following Sate
Fund, there is an ethical

duty immediately to
disclose inadvertently
received privileged
information. More
precisely, an attorney who
inadvertently receives
plainly privileged

documents must refrain
from examining the
materials any more than is
necessary to determine that
they are privileged, and
must immediately notify the
sender . ...

Id. a 613. The court found that
Johnson had violated his ethical
duty by failing to notify
Yukevich that the document
had come into his hands and by
using the document without
notice. Motion granted;
Johnson -- and his experts --
were disqualified. Id. at 604.
Whatever conflict  may
remain among the Districts of
Cdlifornia, it will al be cleared
up soon. The Rico case was
argued to the Cdlifornia
Supreme Court on October 3,
2007, and an opinion is
expected by the end of the year.
If the press reports are to be
believed, Mr. Johnson should
not have high expectations.
For example, Mike McKee
reports in Law.com that the
Chief Justice asked Johnson's
lawyer “So the surprise factor
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is more important than the
integrity of the court?” Ouch.

Johnson may get some
relief. The Court might
conclude that disqualification is
too harsh a sanction; it might
conclude that there is an
exception to the notice rule
when the inadvertently
disclosed material provides
evidence of perjured testimony.
But whether or not Johnson
gets a bone, his clients got a
disqualification order in 2004
and presumably had to move
on to new lawyers and new
experts. And unless the
Cdlifornia  Supreme  Court
decides to go decidedly against
the current, we anticipate that
Rico will settle once and for all
that a party who inadvertently
receives a privileged document
must immediately notify the
producing party.

Ethics first, then grub for
advocacy.

Authors  Note: After
publication of this article, on
December 13, 2007 the
Cdlifornia  Supreme  Court
issued its opinion, in Rico v.
Mitsubishi Motors Corp., 42
Cal. 4" 807 (2007). Writing
for a unanimous court, Justice
Corrigan  summarized  the
court’s holding: “Once it
becomes apparent that the
content is privileged, counsel
must  immediately  notify
opposing counsel and try to
resolve the situation. We affirm
the disgualification order under
the circumstances presented
here.”
No relief for Johnson . . .
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The San Francisco
earthquake measured 8.25 on
the Richter scale, claimed 3000
lives and caused haf a billion
of damagein 1906 dollars. The
1989 Loma Prieta earthquake
registered 6.9 on the scale, left
63 dead, 3700 injured and
delayed the World Series for 10
days. The 1994 Northridge
guake, a mere 6.7, resulted in
57 deaths, 9000 injuries, and
forty billion dollars of damage.

The 2008 Qualcomm case
has not been assigned a Richter
number; it caused no deaths.
But it should send shock waves
far outside of California. On
January 8, 2008, Magistrate
Judge Barbara Major issued a
sanction order and referred six
attorneys to the State Bar of
Cdlifornia for investigation of
possible ethical lapses. All
because e-discovery had not
been properly conducted.

An Unnatural Disaster

Let us be clear. This
decision was issued but a few
weeks ago; it may or may not
be appeded, reversed, or
modified. There no doubt is a
way to tell the tale that is less
damning to Qualcomm and its
lawyers than is Judge Magjor’'s
recitation. But sheis the judge
and she has judged and oh boy
has she damned. We will use

E-Discovery Tremors

By Jerold S. Solovy
and Robert L. Byman

pseudonyms for the individuals
in this article because we take
no joy in reporting that lawyers
have been sanctioned. These
six lawyers, judging from their
bios and resumes, are fine
lawyers a the top of the
profession. If this happened to
them, it could happen to us; it
could happen to you.

In Qualcomm Inc. .
Broadcom Corp., 2008 U.S.
Dist. LEXIS 911 (SD. Ca
2008), Broadcom asserted that

Qualcomm’s patent
infringement  action  was
waived by Qualcomm’s
participation in an industry

wide collaboration known as
the Joint Video Team (“JVT")
that led to the adoption of a
video coding standard in 2003.
Participants in the VT were
required to disclose relevant
patents and license them to
anyone who followed the 2003
standard; so if Qualcomm had
been a participant prior to
adoption of the standard, its
action against Broadcom was
waived. Qualcomm asserted,
however, that it was not a
participant prior to 2003.

We have to fill in a few
gaps here with speculation.
We're guessing that the JVT
was not a smal group
composed of afew folks so that
the participants are easly
identified. No, we figure this

was a confab of a very large
number of entities, some of
which came to meetings to
participate, some of which
participated by mail or similar
means, some of which
participated  passively by
merely  monitoring  events.
We're guessing that the VT
didn’t keep complete records of
who was or was not a
participant.

But we are not guessing,
because Judge Magjor tells us,
that Broadcom sought
discovery about Qualcomm’'s
pre-2003 participation.  And
therein liesthetale. Qualcomm
responded in interrogatories
that its first VT involvement
was in December 2003, after
adoption of the standard. No
documents were produced that
suggested any pre-2003
involvement. Qualcomm
produced 30(b)(6) witnesses
who stated that Qualcomm had
not participated in the VT
until late 2003.

At the 30(b)(6) deposition,
Broadcom used the only
document it had that suggested
participation — a December
2002 email that included the
email address of a Qualcomm
employee, Viji Raveendran, in
what looked like a list of
members of a JVT sub-
committee called AVC. The
email was not sent to nor

received by Ms. Raveendran; it
simply listed her email address.
Qualcomm remained resolute —
indeed, as Judge Major
described it, “aggressive” — in
its assertion that it had not
participated in the VT in 2002.
It filed declarations and
multiple pleadings asserting
that there had been no pre-2003
involvement.

And Then The Wheels
Started To Come Off

While  preparing Ms.
Raveendran for testimony,
Junior A. Soseat (remember,
we're using stage names here),
tumbled upon an August 2002

email welcoming Ms.
Raveendran to the AVC.
Soseat then had Ms.

Raveendran search her laptop
with the term “AVC’ — and
turned up 21 separate emall
chains, none of which had ever
been produced, which were
addressed to Ms. Raveendran
in 2002 about the work of the
IVT. Soseat reported his
discovery to his elders, Wiley
Vetren and C. Nora Pardner.
Collectively, they decided that
the 21 emals were not
responsive to  Broadcom’'s
discovery requests. They said
nothing about the 21 e-mails to
Broadcom. And maybe not to
their own co-counsel either.

Mzr. Solovy and Mr. Byman are Fellows of the American College of Trial Lawyers (ACTL) and partners at Chicago’s Jenner & Block. Mr. Solovy, the firm’s Chairman and past
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Soseat, Vetren and Pardner
were al part of a boutique IP
firm, Patents & Progeny. P&P
had brought in Big & Bigger,
an international, 650-lawyer
firm, after discovery had been
completed, to help try the case.
In an argument four days after
the P&P lawyers had decided
not to produce the 21 emails,
B&B’'s Dan D. Fellow argued
to the judge that there was no
evidence of any pre-2003
involvement by Qualcomm in
the VT. Fellow later would
maintain that P&P never told
him about the 21 emails;, P&P
asserted otherwise.  In any
event, Vetren and Pardner
stood by silently as Fellow
made his inaccurate assertions
to the Court.

And then the fetid bodily
secretion hit the air movement
device. Qualcomm called Ms.
Raveendran to testify, and
carefully asked questions so as
not to elicit the existence of the
21 emails. Broadcom's cross
examiner, however, did not roll
off a radish truck; he got Ms.
Raveendran to revea that she
had received multiple VT
emails in 2002. Quacomm
argued that the emails were not
requested in discovery; but
Qualcomm apparently had little
fath in that position and
voluntarily produced the 21
emails.

The jury found for
Broadcom. The court retained
jurisdiction to address a
number of issues, including
discovery misconduct. Severa
months  after the verdict,
Pardner advised the court that
Qualcomm had located a few
more “relevant unproduced
documents’ “that appear to be
inconsistent ~ with  certain
arguments made on
Qualcomm’s behalf.” By afew
we mean 46,000. 46,000
documents, 300,000 pages of
relevant unproduced
documents. The documents
were located by the not-terribly

exhausting vehicle of searching
the email archives of less than
two dozen key Qualcomm
employees — searches that had
not earlier been undertaken.

Judge Major had major
problems with the conduct of
Quacomm and its lawyers.
Judge Magor found that
Qualcomm'’s failure to conduct
basic searches at any time prior
to tria amounted to an
intentional  withholding  of
documents. She deflected
Qualcomm’s assertion that that
outside counsel should have
given more guidance on the
scope of searches that should
have been performed.
Qualcomm was responsible for
its own failings and for the
failings of its chosen counsel.

The case likely would not
have been brought or would
have been quickly dismissed,
or at least would not have gone
to tria had Quacomm
produced the documents that
made the waiver defense air-
tight. So the sanction was
$8,568,633 — the full amount of
Broadcom’'s legal fees. But
because the tria judge had
dready awarded that same
amount after finding this an
exceptional case, no actua
additional sanction was
imposed. Unless, of course,
Qualcomm were able to get a
reversal on the merits but not
on the discovery abuse; then
the discovery sanction would
stand.

Asto counsel, Judge Mgjor
rgected the  hypothetical
possibility that Qualcomm had
hoodwinked the lawyers.
Because they were so qualified,
these lawyers should have seen
through Qualcomm’s failures
to conduct basic searches,
whether that failure was
intentional or negligent. Judge
Major concluded that the
lawyers chose to ignore
obvious signs that Qualcomm’s
production was incomplete.
The lawyers could — should —
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be sanctioned because they
took the superficialy suspect
word of their client that
production was compl ete.

The associate who signed
the original it-turns-out-were-
false discovery responses —
sanctioned. The senior partner
who was informed about the 21
emails but didn’t think to look
at them or initiate additional
searches — sanctioned. The
junior associate who followed
orders and acquiesced in the
decisions of his supervisors —
sanctioned.

Judge Major declined to
impose monetary  sanctions
because she had some question
about her authority to do so and
because she did not think it
would have as good a deterrent
effect aswould holding lawyers
to their ethica duty to make
reasonable inquiries in the
course of responding to
discovery. So she referred the
mess to the California Bar.

Lessons To Be Learned

Perhaps the California Bar
will take no action. Perhaps
these lawyers will demonstrate
that Judge Mgjor got it wrong,
that they did nothing wrong.
Perhaps the troubles in Ireland
and the strife in the Middle
East will be over tomorrow.

All you young lawyers out
there, don’'t ever fail to report
fully to your elders if you
suspect or know there is a
problem. Model Rule of
Professional Responsibility 5.2
protects subordinate lawyers
who follow a "supervisory
lawyer's reasonable resolution
of an arguable question of
professional duty." But don’t
assume that you are home free
by reporting up your chain of
command. If your supervisor
isn't being reasonable, you, like
the junior associate here, won't
be protected. You older
lawyers, don't ignore the
gorillas if they dip into the

room. If you learn something
that would make a judge say
“Why didn't you follow up?,”
follow up.

All you lawyers, young
and old, don’t rely entirely on
your client’s IT people to help
you get to the right answer.
Don't blindly take your client’s
word for it when they say they
don't have or can't find stuff.
Probe; inquire; investigate. If
you see a warning flag, if you
see something that suggests the
previous production is
incomplete, go back, re-inquire.

Oh, and tell the judge the
truth. . ..
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DISCOVERY

Things had gotten hot and
Darrow’s rhetoric was
blistering the paint off of the
judge's name plague. “Mr.
Darrow,” the judge interjected,
“Are you attempting to show
your contempt for this court?’
Darrow paused, and smiled at

the jury. “Goodness no, your
Honor. | am attempting to
concedl it.”

Words hurt.  And we

advocates know that if we use
words as weapons, we can be
held accountable for the use of
excessive force. If we step
over the line, we may be held
in contempt (figuratively as
well as literally) or we may
otherwise be sanctioned. But
what if the words are not ours?
What if our client engages in
verbal assaults beyond the
pale? On February 29 (only on
Leap Day), Judge Eduardo
Robreno of the Eastern District
of Pennsylvania provided an
answer. We are our clients
keepers, and if we let them run
wild, we will pay the price.
Judge Robreno sanctioned
client and lawyer, jointly and
severally, $30,000 for the use —
entirely by the client, not the
lawyer -- of vulgar language
and obstruction at a deposition.
GMAC Bank v. HTFC Corp.,
CA 06-5291 (E.D. Pa. 2/29/08).

If 1t RhymesLike A Duck . ..

Thy Client’s Keeper

By Jerold S. Solovy
and Robert L. Byman

GMAC took the deposition
of Aaron Wider, president and
owner of HTFC. Mr. Wider,
who apparently is given to
colorful language, made
frequent use of language which
we cannot repeat in this family
(well, we make our families
read our columns) publication.
So we quote by rhyme and
euphemism: “l don't give a
flying duck.” “I'm going to
give you a bass tickling.”
“None of your chuckling
business.” “Go get fornicated.”
“I'm not your bucking pitch.”
“You're kissing me off.” “I'm
not the one chasing $15
million, brass wipe.” “I don’t
mucking give a spit.” “Don’t
plucking threasten me, gas
hole” Weéll, you get the gist.
In this contract case, Judge
Robreno did a word search of
the deposition and found the
word “contract” or its variants
only 14 times; but the word
“rkE*Y(rhymes with “duck”
and can be used by sailors and
teenagers as a houn, verb,
adjective or adverb) was used
73 times.

A lavyer who uses
language that disrupts ajudicial
proceeding is subject, if not
likey, to be sanctioned.
Muttering “Ah, twit” (we're
still rhyming here) at a bench
conference was held to be
criminal  contempt. United

Satesv. Ortlieb, 274 F.3d 871,
877 (5th Cir. 2001). An
attorney who told ajudge "l am
not taking this mucking dlit" (or
such) ended up taking a public
reprimand from the New Jersey
Supreme Court. In re Vincenti,
114 N.J. 275, 280 (N.J. 1989).
And not just lawyers. Judges
who use profanity are subject
to sanction. In re Bennett, 403
Mich. 178, 189 (Mich. 1978)(“
Judge Bennett used injudicious
language, both on and off the
bench, of a kind and to an

extent that is violative of
Canon 2 of the Code of Judicid
Conduct”).

And wayfarers -
defendants, witnesses,
observers — who wage
profanity risk sanction.
Consider this (rhymed)
exchangee "The Court: I'm

finding you in contempt of
Court, for saying an obscenity
in this courtroom. ... Ninety
days for contempt.” "The
Defendant: Suck my stick for
giving me another 90 days.”
"The Court: Six months
consecutive  for  contempt.”
"The Defendant: Pluck your
mother with a stick.” "The
Court: Another six months
consecutive  for  contempt.”
One year plus 90 days in jail
for three no-doubt-at-the-time-
highly-satisfying moments of
verbal machismo. Jackson v.

Bailey, 221 Conn. 498, 501
(Conn. 1992).

Witnesses, lawyers, judges
—we are all responsible for our
own off-color moments and
outbursts. So no one should be
surprised that Aaron Wider was
sanctioned for 73 uses of a
near-homonym but not, for
him, a synonym of luck. But
we were a little surprised that
Wider's lawyer took the hit
with him.

The Chicago 7 Trial

We were surprised because
we grew up during the Chicago
7 trial. For those of you who
were not following Neil
Armstrong walk on the Moon
and Abbie Hoffman walk on an
American flag in the late 60's,
abrief abeit thoroughly slanted
history lesson. The Chicago 7
— originally the Chicago 8 until
Bobby Seale made such a
spectacle that Judge Hoffman
had him bound and gagged to a
chair in the Courtroom, then
removed from the Courtroom
to a place where the
proceedings were piped in, and
finally severed from the case.
The remaining defendants were
demonstrators who came to
Chicago to agitate to end the
Vietham War at the 1968
Democratic  convention; the
agitation led to a very public,

Mzr. Solovy and Mr. Byman are Fellows of the American College of Trial Lawyers (ACTL) and partners at Chicago’s Jenner & Block. Mr. Solovy, the firm’s Chairman and past
Chair of the ABA Discovery and Trial Practice Committees, can be reached at jsolovy@jenner.com. Mr. Byman, past Chair of the Federal Civil Procedure Committee, can be reached at

rhyman@jenner.com.

121



very embarrassing scene in
which Chicago police gassed
and clubbed mostly college
kids. To save a little face and
to exact a little revenge, the 7
were charged with crossing
State lines to incite ariot. The
ensuing trial turned out to be
more public and more
embarrassing than the original
police action in Grant Park.
During the tria, Abbie
Hoffman and Tom Hayden
appeared in judicia robes, took
them off in front of the jury,
and stomped on them. The
defendants lost no opportunity
to heckle the judge; the lawyers
lost no opportunity to accuse
the judge of bias and
impropriety. And the judge got
even. After the defendants
were  found  guilty  of
conspiracy, the judge imposed
criminal contempt sentences on
al 7 — and on the two defense
lawyers.  William Kunstler,
lead counsel, was sentenced to
in excess of 4 years.

All  of the origind
sentences, al of the original
contempt  findings,  were
reversed on appeal; another
judge later made contempt
findings but imposed no fines
or pendties. But the origina
contempt findings were based
in part on the charge that the
attorneys failed to aid the court
in maintaining order. The
Seventh Circuit found no such
duty. “An attorney has no
affirmative  obligation  to
restrain his client under pain of
the contempt sanction.” Inre
Dellinger, 461 F.2d 389, 400
(7th Cir. 1972).  “Indeed,
compelling an attorney to
control the conduct of his client
under threat of the contempt
sanction might well destroy the
confidence in the attorney-
client relationship which is
necessary to a proper and
adequate defense.”

The  Seventh  Circuit
specifically noted that it was
expressing no view on whether

it might be an ethical violation
to stand idly by while one's
client goes wild. But the
Chicago 7 lawyers were never
brought up on disciplinary
charges, and it is hard to find a
clear ethics rule violated by
their inaction. “Attorneys have
a right to be persistent,
vociferous, contentious, and
imposing, even to the point of
appearing  obnoxious, when
acting on their client's behalf.
An attorney may with impunity
take full advantage of the range
of conduct that our adversary
system alows.” “Furthermore,

. where the line between
vigorous advocacy and actual
obstruction defied strict
delineation, doubts should be
resolved in favor of vigorous
advocacy.” United Sates ex
rel. Robson v. Oliver, 470 F.2d
10, 13 (7th Cir. 1972).

Not so fast. “It is essentia
to the proper administration of
criminal justice that dignity,
order, and decorum be the
hallmarks of al  court
proceedings in our country.”
Illinois v. Allen, 397 U.S. 337,
343 (1970). Judicial
proceedings must adhere to
“standards of demeanor for
court, jurors, parties, witnesses
and counsel." Dellinger, 461
F.2d at 401. Judge Robreno
rightfully can hold parties and
counsel to standards of
demeanor.

These Are Discovery
Sanctions

But Judge Robreno did not
need to worry about criminal
contempt due process or
disciplinary rules. Becausethis
conduct occurred a a
deposition, the Judge used
Rules 30 and 37 to make his
point, and stick the point down
Wider's attorney’s (rhymes
with) goat.

A Rule 37 motion was
filed seeking an  order
compelling  answers  that

Wider's profanities had not
supplied. The motion was, of
course, granted. And since
Rule 37 requires, once amotion
to compel is granted, that the
Court consider the propriety of
sanctions, well — Duh! — the
judge found that sanctions were
appropriate, in the amount of
the fees incurred to bring the
motion -- $13,000. Under Rule
30, the Court imposed an
additional sanction — the fees
and expenses incurred to take
the origina worthless
deposition -- $16,000.

Fine for Wider. (We mean
that both ways) But what
about his lawyer? The judge
noted that Rule 37 sanctions
may be imposed against the

person whose conduct
necessitated the motion to

compel and/or the “attorney
advising that conduct.” Rule
30 sanctions may be imposed
against an atorney who
“impedes, delays or frustrates’
the deposition.

The Court found that the
attorney’s attempts to rein in
Wider were “meek” and “his
silent toleration of Wider's
conduct only emboldened
Wider.” The Court held that
“An attorney faced with such a
client cannot . . . simply sit
back.” Thus holding, the Court
made the sanctions already
imposed upon Wider joint and
severable against the lawyer.

The Fat Lady Hasn't Sung

It ain't over yet. The
attorney has moved to
withdraw; he has hired his own
attorney who has filed amotion
to reconsider. But whether this
attorney, on this case, gets a
mulligan, it's time to rethink
our obligations when we are
encountered by the beast, and
the beast is our own client.

We had aways assumed
that we had no obligation to
step in if our clients act poorly,
but that may be a bad
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assumption.  We owe our
clients aduty of confidentiality,
but that duty does not constrain
comment upon a public
display. We owe our clients a
duty of zealous representation,
but that does not include silent
acquiescence in  outrageous
conduct. We owe our clients a
duty of loydty, but it is
simpering, not loyalty, to stand
idly by when aclient acts like a
(rhymes with) duck.
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You have seen this guy.
Maybe you are this guy.
Driving down the highway at
65 miles an hour, steadying
the steering wheel with the
backs of his hands so that he
can thumb in the answer to
that e-mail he just got, his
wife screaming at him to stop
texting while driving, he
weaves just a tad into your
lane as his attention is 90%
on Blackberry, 8% on
driving, 2% on distractions
like his suffering wife. You
honk to get him back into his
own lane. He doesn't hear
you. Heisinthezone. Heis
whacked out on a Blackberry
high — high on Crackberry.

“Crackberry” was the
2006 Webster's New World
College Dictionary "New
Word of the Year." We are
addicted to these devices.
Yeah, we say, but we are
addicted to air and water and
food; this is a naturd
addiction, a good addiction.
Our Blackberrys keep us
connected. We are in a
service business and these
wonderful devices let us
render service to our clients
in rea time, every waking
moment. But here is a
caution -- when we us them at
a deposition to check and
return and compose e-mails,

DISCOVERY

Crackberry

By Jerold S. Solovy
and Robert L. Byman

we may be violating ethical
rules.

BlackBerry Addiction May
I mpact Our Diligence

We did not come to this
view on our own; we were
too busy sending and
receiving messages on our
Blackberrys. We were
provoked to thought by David
Schott, of Alton, lllinais,
who, in the May 2008 Illinois
State Bar Association “Trial
Briefs’ suggests — well, no,
he more than suggests, he flat
out opines — that the use of a
Blackberry during a
deposition is a violation of an
attorney’s duties to use
reasonable diligence and
charge reasonable fees. And
with David's wake-up call,
we have temporarily sobered
up from our Blackberry
stupor to think this through.
Join us. Come on, we know
how hard it is. Put your
Blackberry down and rest
your thumbs, just for a
minute. Read on and think
with us.

Now, part of the problem
is not ethics but manners.
We don't belong to country
clubs, but we understand that
most of them ban Blackberrys
and cell phones. (That isn't
the reason we don’t belong —

we just don't play the game.)
But why? Cell phones we
easily understand - an
untimely ring or conversation
could actualy distract a
golfer. But silent thumbing?
Well, these devices are
banned because it is bad
form, it is rude, to attend to
business when one ought to
be enjoying one's time in a
sand trap. And if it isrude on
a golf course, how about in a
courtroom? How many
judges will permit you to
whip out your Blackberry
during live testimony at a
trial? Most judges ban
Blackberrys not out of
concern for ethical
considerations, but because
their use is an affront to the
decorum of the court. And
since a deposition is
essentially an extension of the
courtroom, are the rules any
different? Well, yes. There's
no one wearing a robe at the
deposition.

So is it rude to use a
Blackberry at a deposition?
Maybe. Probably. But so,
what? Get over it. But is it
unethical?

You have seen this guy.
Maybe you are this guy. The
guy who interrupts the
deposition to have a question
and answer re-read because
he didn’'t hear it. Everyone

June 16, 2008

there knows he didn’t hear it
because he was distracted by
the e-mails he was reading
and sending — a self-created
distraction because he chose
to text rather than listen.

OK, you ask reasonably,
what's the big deal? Multi-
tasking is a virtue
Depositions move at a glacial
pace. 99% of the time, you
can pay reasonably full
attention while
simultaneously editing a brief
or practicing piano etudes.
But let's look a the Rule.
Rule 1.3 of the ABA Model
Rules of Professional
Conduct requires that “A
lawyer shal act with
reasonable diligence and
promptness in representing a
client.” If you aren't
listening to the deposition,
are you being diligent? If
you are listening with one ear
but your brain and thumbs are
engrossed in other pursuits,
areyou being diligent?

Well, maybe.  Multi-
tasking -- on task -- is not a
bad thing. Using technology
during a deposition is not
merely permissible — it may
be a necessary component of
diligent representation.
Surely, no one would fault
you if you listened with one
ear while you used your
laptop to search for other
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testimony or documents that
you need to use to rehabilitate
or cross-examine the witness
in light of an answer just
given. No one could fault
you if you wused vyour
Blackberry to e-mail your
partner back at the office to
ak him to feed vyou
information you need in light
of what you just heard in the
deposition. Diligence might
require that you use the tools
available to you to find
materials you need for an
effective examination.

So let’'s say that during
the deposition of your client,
Dee Fendant, you need the
guestion and answer repeated
because you were distracted
by the emails you were
sending. “Bob — Dee just
shown draft agreement dated
5/5/07 w/o Bates nos -- bad
language re price issue. Did
they produce in discovery?
Canweexplain?' ... “Jerry
—no, haven't seen it. But we
have a later 5/7/07 signed
teem  sheet with price
language we like;  will
messenger copiesto U for use
during cross.” Did you fail in
your duty of diligence by
letting your attention dlip in
order to Blackberry?  Of
course not. You were the
duke of diligence, the count
of competence — you used the
Blackberry to serve your
client and enhance his
testimony.

Therelsa Difference
Between Distractions
In Service of Your Client
And In Spite of Your Client

What? Sorry, where
were we?  We were just
responding to an e-mail. Oh,
yes, we were talking about
intra-multitasking. We were
taking about the risk of
distraction from the task at
hand in order to address the
big picture for that same

But the issue is
different for inter-
multitasking. When you
distract yourself from
representing the client at the
deposition in order to serve a
different client — or if you
distract yourself in order to
check the Cubs score or the
stock market, what then?
Well, then, there may be a
real problem.

client.

Why? Well, two
reasons. First, if you
daydream on your own,

who's to know? But when
you use your Blackberry to
daydream, you have made a
public expression of your
lack of attention to the
deposition, and you have
created an electronic record
of your dalliance. Second, if
you use your Blackberry to
attend to the work of a
different client, you have
created an ethica minefield
when you bill your time.

You arive a the
deposition at 9 am; you break
at noon and resume at 1 pm;
the deposition adjourns at 4
pm. How much do you hill
for attending the deposition?
Well, duh. Six hours. No
one will fault you for billing
the full number of hours
without deduction for the few
minutes for rest room breaks
and coffee refills and, yes, a
few random daydreams about
how maybe this is the year
for the Cubs. But now let's
throw in Blackberry redlity.
During the deposition, you
receive 80 e-mails. 50 of
these offer you mortgage
refinancing or  bedroom-
performance enhancing
drugs; you delete them based
on their mere headers. 20 of
these are routine firm memos,
conflict checks and the like;
you quickly read and delete
them except for a small few
you make a quick response
to. 10 are substantive for a
variety of different clients;
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you respond to each. Now,
how many hours do you bill

for the deposition? If your
answer is dill six, think
again.

Rule 1.5 of the ABA
Model Rules of Professional
Conduct requires that a
lawyer's fees be reasonable.
It might — it might — be
reasonable to include a
provision in a fee agreement
that the client will pay a
reasonable per hour amount
for time substantially devoted
to the client without
deduction for incidental
distractions such as emails.
But the typicd fee
arrangement simply recites
that the client will be billed
an agreed hourly rate for time
actually expended. So if you
bill six hours — without
deducting the time it took for
you to address those 80 e
mails — are you being
reasonable? Well, maybe, if
you were able to do all of that
while not missing a single
word of the deposition. But
if you did miss something —
in fact if the deposition was
prolonged to repeat stuff you
missed, is it reasonable to bill
for the full six hours?

And what if you bill those
other clients for whom you
exchanged substantive e-mails?
Now you may have a red
problem, unless you give a
corresponding  deduction  to
your deposition client. In In
the Matter of: HALL ADAMS
[11, Commission No. 05 CH 30,
2006 Ill. Atty. Reg. Disc.
LEXIS 74 (2006), Mr. Adams
represented  three  separate
clients whose cases were
consolidated. Each time he
appeared in court, he billed
each of the three clients for the
same, full amount of court
time. Each client received an
hour’s worth of value for each
hour  charged, but the
Disciplinary Commission
found it unreasonable to hill

threefold for the same hour.
Mr. Adams was suspended
from the practice of law for 5
and a half months.

We don't intend to stop
using our Blackberrys during
intimate moments with our
wives. But we are going to try
to use them more judiciously at
depositions, and we are going
to be very careful about our
billing.

We have to go now. We
have dozens of emails to
attend to that backed up while
we wrote this article and our
restless thumbs can idle no
longer.
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DISCOVERY
Whacky Rules

By Jerold S. Solovy
and Robert L. Byman

We are so cool. We hail
from the big city, the “Second
City” as we proudly proclaim
(well, actually, the third city,
but who's counting?). We
witty, worldly bon vivants look

with barely suppressed
condescension  upon  our
backwoods cousins - you

know, the folks from states that
begin with an “A”, that conjure
up images of Deliverance and
"you might be a redneck”
jokes. Heh, heh — oh, those
quaint, lesser states, with their
backwards laws and ways. We
are so-0-0 superior.

Um, maybe not. It turns
out that our great state of
Illinois has a unique discovery
rule that makes us rethink our
smugness. And while a rule
that applies to only one state
may seem thin broth for a
national publication like this
one, we are a state in which
you might find yourself
someday, so you ought to know
about this major speed trap
along the road to justice. More
important, we hope this will
encourage you to share with us
any equally embarrassing rules
from your own states so that we
can spread the word and the
shame.

The Strange Creature of
Evidence Depositions

Under the Federa Rules
and — so far as we can tell —
the rules of every state save
Illinois, a deposition is a
deposition.  Adjectives like
“good” or “bad” or “mind-
numbing” might be
appended, but a deposition is
a deposition. It is testimony
that can be used at trial inlieu
of live testimony whenever
the deponent is unavailable.
But in lllinois, we use the
adjectives “Evidence” and
“Discovery” to describe our
depositions, and greet is the
fall on which is which.
Evidence depositions can be
used in lieu of live testimony.
Discovery depositions,
maybe not. And boy, can that
make a difference.

Illinois Supreme Court
Rule 202 recites that “The
notice. . . to take a deposition
shall specify whether the
deposition is to be a
discovery deposition or an
evidence deposition. In the
absence of gpecification, a

deposition is a discovery
deposition only.  If both
discovery and evidence

depositions are desired of the
same witness they shall be
taken separately . . . .” Rule
212 governs the use of
depositions. The Rule
permits discovery depositions
to be used at trid if the

witness is dead or infirm —
but NOT if the witness is a
party or a controlled expert.

In Berry v. American
Sandard, Inc., 888 N.E.2d
740, 321 Ill. Dec. 221 (5"
Dist. 2008), an lllinois
Appellate Court affirmed the
dismissal of what otherwise
was probably a pretty good
cause of action because the
right kind of deposition did
not get taken. Howard Berry
was diagnosed with terminal
mesothelioma on September
23, 2003 and was told he had
8-18 monthsto live. He filed
a complaint on January 2,
2004 against 47 defendants
who, he alleged, exposed him
to asbestos on various job
sites. On January 21, 2004,
Berry's counsel served a
notice to take Berry's
evidence deposition in order
to preserve his testimony, but
the defendants objected and
requested that a discovery
deposition take place first.
Berry had noticed his
evidence  deposition  for
February 25, but somehow
the discovery deposition
could not be scheduled until
March 16, 2004. Nor could it
be completed that day, and
the parties agreed to extend it
to March 22, 2004. After the
second day of testimony,
defendants were till  not

done, but Berry balked at
further sessions. His health
was failing. He wanted to get
his evidence deposition over
with so he could preserve his
testimony.

Thelllinois Rules Restrict
Depositionsto 3 Hours;
But Berry' s Deposition

Spanned Six days

Now, Illinois has a Rule
(206) that says no deposition,
regardless of the number of
parties, shall exceed 3 hours
unless the court permits more
time on a showing of good
cause. [We have dready
commented on deposition
time rules in The Myth of the
Seven Hour Limit which ran
in the October 30, 2006 issue
of the National Law Journal.
Such rules are, like the
Pirate's Code, more like
guidelines than rules] Good
cause was apparently shown
to the court’ s satisfaction. On
May 12, 2004 the court
granted defendants 4
additional days to conclude
Berry’s discovery deposition.
Berry’s health was by then
precarious. On May 21,
2004, Berry asked the court
to permit the use of his
videotaped discovery
deposition as an evidence
deposition in the event he did
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not survive long enough to
complete an evidence
deposition. The defendants
objected, and the court ruled
that it would not allow the
discovery deposition to be
used a an evidence
deposition.

Berry's evidence
deposition was scheduled for
July 6, 2004, presumably
after the discovery deposition
would wrap up in June.
Berry appeared for further
sessions of his discovery
deposition on June 9 and 10,
2004. But while al of the
parties present completed
their questioning, a few who
had chosen to participate via
telephone conference were
unable to question because of
technical problems with the
call. So the technicaly
challenged defendants who
had not been able to phone-
examine Berry moved to
guash the evidence deposition
until the discovery deposition
was completed.  Although
those motions were filed on
June 10, they were not heard
until July 16, 2004, when the
court allowed additiona time
for the discovery deposition.

The discovery deposition
resumed and was finaly
completed on July 28, 2004.
Shortly thereafter, Howard
Berry was hospitalized; he
was not well enough to testify
from his bed; he died on

August 23, 2004. His
evidence deposition was
never taken.

On a motion in limine,
the court ruled that Berry's
deposition had been taken for
the purpose of discovery and
barred its use at trial. On a
motion for summary
judgment, the court ruled that
the absence of admissible
testimony from Berry left his
estate without a provable
case. Case dismissed.

“The Justice System Failed”

The Illinois Appellate
Court was sympathetic if not
helpful, calling it
“regrettable’ that “the justice
system faled.” The trid
court might have moved more
quickly, the Appellate Court
dicta-d; the trial court might

have ordered that the
discovery and evidence
depositions proceed
concurrently, it mused.

Might have, could have. The
Appellate Court apparently
did not fed that these
exercises or failures of trial
court discretion were
addressable. Rules are rules,
said the Appellate Court.
(Not the 3-hour time limit

rule, of course, but the
evidence deposition rule,
now, there's a rule!) The

Rule is that discovery
depositions of parties cannot
be used in evidence. Howard

Berry's  premature  and
painful death cannot be
recompensed because,

athough he was deposed
under oath day after day,
none of those days was
entitled “ Evidence.”

The Berry court
explained why lllinois has
developed  this  unique

distinction between discovery
and evidence depositions.
“Discovery depositions are
not permitted to be used at a
trial even if the deponent is
unavailable, because that use
would inhibit free discovery
by requiring time-consuming
evidentiary objections at
every discovery deposition. . .

In contrast, an evidence
deposition is generally used
for the purpose of preserving

testimony for tria, and
questioning is  therefore
limited by the rules of
evidence.” “Knowing in

advance that a deposition is
for discovery only and hence
of limited  availability,
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counsel ordinarily do not urge
technical objections, and the
taking of the deposition
proceeds informaly and
expeditioudly." 1d. at 746,
citing Hatten v. City of
Chicago, 12 III. App. 3d 808,
813, 299 N.E.2d 442 (1973).

Oh, okay, now we get it
— discovery  depositions
proceed more expeditiously
than evidence depositions.
Huh? It literally took all of
Berry's life to get his
discovery deposition done.

The Berry case was not
the first to apply the Illinois
Supreme Court Rule literally.
In Longstrest v. Cottrell, Inc.,
871 N.E.2d 72, 374 III. App.
3d 549 (5" Dist. 2007), James
Longstreet sought damages
for injuries he received while
operating a truck
manufactured by the
defendant. Longstreet gave a
deposition — a discovery
deposition — on October 27,
2004. He died of cancer
(unrelated to the injuries
involved in his suit) on May
26, 2005. The court denied
the request of Longstreet's
estate and widow that the
discovery  deposition  be
dlowed in evidence. Now,
unlike Berry, the Longstreet
court did not involve the
death of a cause of action; it
merely ruled that certain
evidence would not be
admitted, but the case
soldiered on. Unlike Berry,
the record did not indicate on
its face any particular
diligence by Longstreet or his
lawyers to get his evidence
deposition taken.

That's why Berry takes
on€'s breath away. Berry
knew he was dying from the
day he filed suit. He
diligently and repestedly
sought to preserve his own
testimony. He brought his
condition to the attention of
the court, and nicely asked
the court to use its discretion

to help him. There is no
indication that the judge acted
unfairly, but the result seems
unfair. Thereis no indication
that any defendant or group
of defendants purposely
stalled, but the discovery
deposition took too long.

There is an old Nigerian
saying: “Whether the
elephant steps on the rabbit
by accident or by design, the
effect on the rabbit is the
same.” Howard Berry was
crushed by deday, and it
doesn’t much matter to his
widow whether it was by
accident or design. Howard
Berry was crushed by
Illinois unique little
discovery rule quirk.

We are so cool, we big-
state sophisticates.  Yeah,
right. We are embarrassed by
thisrule of ours. But it would
make us feel better if we
knew that other states have a
little mud on their shoes too
(our state motto: “We may
be a little screwy, but not as
screwy as you.”) Come on,
you must have something in
your state's closet that you
can share with us to make us
feel less sheepish. Send usan
email.
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DISCOVERY
Baying At The Rule

For millennia, dogs have
bayed at the moon, without all
that much affect upon the
moon. For what seems nearly
as long, we have yapped about
Rule 30(b)(6), with even less
impact; we first howled some
ten years ago in this column
(October 26, 1998) about how
many lawyers don’t understand
the Rule. Why do lawyers
think they can or should ask for
“the person most
knowledgeable” to testify about
specific subjects? The Rule
neither compels nor permits an
entity to simply produce the
person  with the most
knowledge; rather it requires
the entity to designate someone
— anyone, even one who knows
nothing — to assemble and
communicate the entirety of the
entity’ s knowledge.

We woofed again
(February 6, 2006) about how
courts had come to seemingly
inconsistent positions on how

to apply the Rule. Is the
testimony given by the
designated representative

binding on the entity? After
all, if the entity may freely do a
180 on the answers given at the
deposition, what's the use of
taking it? Some courts said
yes, it's binding, while others
said not so much.

And so we have bayed on,
watching the same old same

By Jerold S. Solovy
and Robert L. Byman

old. But a group of recent
cases give us hope that we have
finally arrived at the right tree
up which to bark. These cases
give substantial guidance on
how the Rule should be
followed — and should give
substantial pause to those who
do not do so. And so we set
out a short set of best practices
for preparing and presenting
30(b)(6) depositions.

Select Your Witness Well

Forget knowledgeable.
The witness need not be most,
more, or knowledgeable at all,
since she is not being
designated to give persona
knowledge. “The Rule
30(b)(6) designee does not give
his [or her] personal opinions.
Rather, he [or she] presents the
corporation's position on the

topic. . . . The designee, in
essence, represents the
corporation  just as an

individual represents him or
herself at a deposition. Were it
otherwise, a corporation would
be able to deceitfully select at
trial the most convenient
answer presented by a number
of finger-pointing witnesses at
the depositions. Truth would
suffer.” Krasney v. Nationwide
Mut. Ins. Co., 2007 U.S. Dist.
LEXIS 90876, 7-8 (D. Conn.
2007) (quoting United States v.

Taylor, 166 F.R.D. 356, 361
(M.D.N.C. 1996).

So pass on  most
knowledgeable  for ~ most
educable, least potentialy
damaging. Go for someone
who is not particularly
knowledgeable, someone who
will not be a star witness at
trial. Your star witnesses will
have enough to dea with
without the distraction of
possible impeachment from the
30(b)(6) deposition.

Prepare Your Witness Well

A 30(b)(6) witness has "an
affirmative  obligation  to
educate himself as to . . . all
matters that are known or
reasonably available to the
corporation." Honda Lease
Trust v. Middlesex Mut. Assur.
Co.,, 2008 U.S. Dist. LEXIS
60766 (D. Conn. 2008).
Providing a designee who is
not prepared to answer
guestions within the scope of
the noticed topics is tantamount
to a failure to appear and is
sanctionable as such. Kyoe
Fire & Marine Ins. Co. v. M/V
Mar. Antalya, 248 F.R.D. 126
(S.D.N.Y. 2007). And the fact
that proper preparation is
burdensome is of no moment.
The burden “is merely the
result of the concomitant
obligation from the privilege of

being able to use the corporate
(or other organizational) form
in order to conduct business."
AG-Innovations, Inc. v. United
States, 82 Fed. Cl. 69, 81 (Fed.
Ct. Cl. 2008). Before you can
be put to that burden, of course,
the requesting party must give
sufficient  detail of the
anticipated topics so that you
are on fair notice — but having
done that, well, you are on
notice.

But let's get real. If you
have the good fortune to
represent a Fortune something
company with 50,000
employees and 50 gazillion
documents, no witness can be
prepared to assimilate every
fact known to the entity.
Courts recognize this redlity.
“[Nn a case such as this,
involving thousands of
documents, . . . no witness or
series of witnesses can know
each one of the documents.”
Sate Farm Mutual Automobile
Insurance Co. v. New Horizont,
Inc., 250 F.R.D. 203, 207 (E.D.
Pa. 2008). So you need not
prepare a witness to know
every detail or to anticipate
every possible question — just

sufficient detaill to fairly
respond to reasonably
anticipated questions.
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Be Prepared To Give
Up Your Preparation

We don't know many
lawyers who would not involve
themselves in the preparation
process. But we know too
many lawyers who think that
anything they do in preparation
for adeposition is privileged.

In Sate Farm, the 30(b)(6)
witness was asked how he
prepared for his deposition. He
responded that he had reviewed
no documents but had spent a
number of hours with counsel.
Then, in  response to
substantive  questions,  the
witness stated that he knew no
facts other than those learned
from counsel — and followed
instructions not to disclose
what he had learned from
counsel. We need to get over
ourselves. The fact that a
witness learns a fact from
counsel does not anoint that
fact with privilege. Quoting
Protective Nat'l Ins. Co. wv.
Commonwealth Ins. Co., 137
F.RD. 267, 280 (D. Neb.
1989), the State Farm court
explained:

It isimportant to distinguish
between facts learned by a
lawyer, a memorandum or
document containing those
facts prepared by the
lawyer, and the lawyer's
mental impressions of the
facts. The facts are
discoverable if relevant.
The document prepared by
the lawyer stating the facts
is not discoverable absent a
showing required by
Federal Rule of Civil
Procedure 26(b)(3). Mental
impressions of the lawyer
regarding the facts enjoy
nearly absolute immunity.

Counsdl’s instructions not to
reveal the facts were improper;
monetary ~ sanctions  were
imposed.

If You Use Documents To
Prepare, Be Prepared
To Give Those Up Too

Will Rogers said “I don't
make jokes, | just observe
Congress and report what
they're doing.” We don't make
law; we just observe what
judges say and report it. We
have this Rule of Evidence,
good old number 612, which
says that if a witness uses a
document — even a privileged
document — to refresh
recollection for testimony, the
document must be produced.
Rule 612 doesn't on its face
apply to 30(b)(6) depositions
since it is for refreshed, not
created recollection. But the
funny thing is that we have no
rule that addresses documents
used to create recollection, so
the courts simply use Rule 612
anyway, despite its language
impairment. See, Heron
Interact, Inc. v. Guidelines,
Inc., 244 F.R.D. 75 (D. Mass.
2007). Indeed, the courts that
have thought it through find
that it is al the more important
to require production of
documents that create rather
than refresh recollection. Ferry
v. BJ's Wholesale Club, 2007
U.S. Dist. LEXIS 1808
(W.D.N.C. 2007). But whether
or not Rule 612 actually covers
documents that create
recollection, the courts seem to
thinks so — so don’t prepare a
30(b)(6) witness with any
document you don’'t plan to
produce.

If You Prepare A Witness To
Say “I Don’t Know,” You May
Be Stuck With That Answer

What sort of sanctions are
enough to put the fear of God
into our observance of these
practices? We are
professionals; the very thought
that we might be criticized is a
severe enough sanction. Y eah,
right.  Wéll, then, monetary

sanctions are certainly enough.
Yeah, sure In bet your
company litigation the fear of a
few thousand dollars fine will
make us all play nice.

But if you want to taste the
fear of God, how about case
dispositive sanctions — outright
dismissal of a case, or its evil
twin, issue preclusion — will
that get our attention? To
guote our esteemed Governor
from the Moose state, “You
betcha.”

Rule 30(b)(6) requires the
corporate deponent be prepared
to give “complete,
knowledgeable and binding
answers.”  Reillyv. Netwest
Mkts. Group, Inc., 181 F.3d
253, 268 (2d Cir. 1999). So
posit this. The 30(b)(6)
designee of RedlyBig Corp. is
asked how ReallyBig computes
its damages and says “I don't
know.” If ReallyBig redly
says that at trial, of course, it
will have failed to prove its
case. Can RedlyBig change at
trial from “l don't know” to
“Our lost sales were $10B”?

A number of courts have
held — in the context of
summary judgment motions —
that 30(b)(6) testimony is
indeed binding and cannot be
contradicted with affidavits.
See eg., In re Metoprolol
Succinate Patent Litig., 2006
U.S. Dist. LEXIS 1328 (D. Mo.
2006); Rainey v. American
Forest & Paper Assoc., 26
F.Supp. 2d 82, 95 (D.D.C.
1998). ReallyBig would be in
really big trouble in those
courts, at least on a motion.
But in Al. Credit Corp.v.
Legion Ins. Co., 265 F.3d 630,
637 (7" Cir. 2001), the court
held that a Rule30(b)(6)
deposition is no more binding
than any other deposition.
RedlyBig would be free to
offer adifferent answer, subject
only to the not realy so big
impeachment value of its
original response.
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But binding or not, the
courts still remain free to
impose sanctions upon parties
whose repeated “I don't
knows” amount to non-
appearance. In Kyoel Fire &
Marine Ins. Co. v. M/V Mar.
Antalya, 248 F.R.D. 126, 152
(SD.N.Y. 2007), the court
entered an order precluding the
defendant  from offering
evidence on the subjects its
30(b)(6) witness professed not
to know anything about as a
sanction for not knowing. And
in Banco del Atlantico, SA. v.
Woods Industries Inc., 519
F.3d 350 (7" Cir. 2008) the
court dismissed Banco's case
as a sanction when the witness
was prepared to  answer
questions with talking points
that were essentially
doubletalk. Dismissal was
Draconian, but “even Draco got
it right every oncein awhile.”

We Could Keep Barking

We have more to say than
we can say in a single page.
But understand this — Rule
30(b)(6) can be man's best
friend for those who use it
properly or arabid disaster for
those who do not.
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DISCOVERY

Talulah Bankhead mused
“If 1 had to live my life again,
I'd make the same mistakes,
only  sooner.” Mistakes
happen. We expect to make
them. We are better for having
made them — after al, judgment
comes from experience, but
experience comes from lapses
in judgment. We learn from
our mistakes. If to er is
human, we are Mother Teresa.
So we should be forgiven our
mistakes.

Rule 502 Forgives
Our Mistakes

In late 2008, President
Bush (who might be a tad more
human than average) signed
into law Federal Rule of
Evidence 502 — which ought to
have been named the
“Lawyers Relief From
Mistakes Rule”  Rule 502
provides that the disclosure of
privileged material does not
waive the privilege if (1) the
disclosure was inadvertent, (2)
reasonable steps were taken to
avoid disclosure, and (3)
reasonable steps were taken to
rectify the mistake once
discovered. OK, good enough.
But how are the courts going to
define “reasonable?”  Judge
Michael Baylson — who
happens to have been on the
Advisory Committee which

Mistakes Happen

By Jerold S. Solovy
and Robert L. Byman

drafted Rule 502 — has given us
substantial guidance in Rhoads
Industries, Inc. v. Building
Materials Corp. of America, et
al., 2008 U.S. Dist. Lexis
93333 (E.D. Pa Nov. 14,
2008).

Rhoads began preparing
for litigation in February 2007.
Recognizing that there would
be extensive electronic
discovery, Rhoads retained an
IT consultant and purchased a
software program (“Sherpa’)
designed to identify responsive

emals and screen  for
privilege.  Rhoads did not
actually run any searches

before it filed suit in November
2007; indeed, no searches were
run until January 2008, after
the defendants had served the
anticipated document requests.
When the searches were run,
Sherpa identified over 210,000
unigue e-mails, some 2,000 of
which  were flagged as
privileged. Rhoads did a
refined search of the 208,000
supposedly non-privileged e-
mails and narrowed the number
of responsive documents to
about 78,000. Rhoads' counsel
then conducted a manud
review for certain — but not all
— of the email mailboxes from
which the 78,000 universe was
teken. The manua review
identified some privileged
messages which were pulled

and logged — and apart from
those, the 78,000 e-mails were
produced in May 2008.

If this were a movie, the
camera would pan now on
some object as ominous music
crescendos; you would make a
mental note that the players had
missed something significant
that will be reveded later. So
imagine music. Dum. Dum
dum. Dum dum dum, indeed.
If the manual review of the
selected mailboxes reveded
that Sherpa had not fully
screened for privilege, why did
Rhoads produce the other
mailboxes without some further
review? If Rhoads appreciated
the fact that it had to log the e-
mails it had identified as
privileged in the manua
review, why didn’t it smilarly
log the 2,000 e-mails Sherpa
had identified? Dum, dum,
DUMMM ....

If Disclosure Was
I nadvertent
— And Reasonable —
Therels No Waiver

OK, fade to the next scene.
In June 2008, one of the
defendants advised Rhoads that
apparently privileged e-mails
had been produced. Rhoads
sprung into action. Within the
next 25 days, Rhoads reviewed
the entire 78,000 universe and

produced a new privilege log,
lising 812 inadvertently
produced, privileged e-mails
that Rhoads demanded be
sequestered  and  returned.
Defendants asserted, of course,
that the privilege was waived.
Dum, dum, music builds again.

Defendants did not
contend, so Judge Baylson did
not need to contend with any
guestion about whether the
production was intentional —
the parties conceded that
production was inadvertent so
the Judge simply had to
determine whether Rhoads had
taken reasonable steps before
and dfter the inadvertent
production. To andyze
whether Rhoads had acted
reasonably, the Judge adopted
the five factors identified in
Fidelity & Deposit Co. of Md.
v. McCulloch, 168 F.R.D. 516
(E.D. Pa. 1996), as relevant on
the issue of inadvertent
disclosure  of privileged
material:

(1) The reasonableness of
the precautions taken in
view of the extent of the
production.

(20 The number of
inadvertent disclosures.

(3) The extent of the
disclosure.
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(4) Any delay and measures
taken to rectify the
disclosure.

(5) Whether the overriding
interests of justice would or
would not be served by
relieving the party of its
errors.

Id. at 522.

Judge Baylson leaned on a
notable pre-Rule 502 case,
Victor Stanley, Inc., v. Creative
Pipe, Inc., 250 F.R.D. 251 (D.
Md. 2008), in which Judge
Paul Grimm applied these
factors to determine whether
privilege was waived by the
inadvertent disclosure of 165
documents missed in a software
screen. The Sanley ESI
(electronically stored
information) amounted to more
than 35 gigabytes (a gigabyte
of Word or Outlook
documents, on average, is
about 100,000 printed pages);
but 165 documents was, Judge
Grimm found, more than a dlip
through the cracks. The use of
software to screen for privilege
was not, at least on the record
presented, a reasonably
sufficient precaution. The fact
that the producing party did not
catch its own error in the week
— a week! — between the
disclosure and notification by
the recipient was not a
reasonable after-the-disclosure
rectification.  Privilege was
waived.

Whether because Rule 502
created a new, more mistake-
friendly climate or because
Judge Baylson is a hit less,
well, grim than Judge Grimm,
things came out a bit better for
the privilege disclosers in
Rhoads. Judge Baylson
considered the same five
relevant factors. But it was not
a democratic process.
Although Judge Baylson found
that four of the five factors
favored waiver, he nevertheless
ruled for Rhoads on the 812
documents.

True enough, Rhoads had

taken the precautions of hiring
a consultant and buying special
screening software.  But the
keywords used were not up to
the task, and the manua search
revealed that the screen had
holes in it. True enough, 812
out of 78,000 is a smal
percentage. But 812 is a big
number, period. True enough,
Rhoads acted quickly after
defendants told Rhoads it had
goofed. But Rhoads had more
than a year before it began to
search for documents. It was
able to review al 78,000
documents in three weeks —
while at the same time taking
nine depositions — so the task
was hardly enormous; Rhoads
simply did not assign sufficient
resources on the task until after
its mistake was reveded. All
of that favored defendants,
favored disclosure.

But — cue the patriotic
background music — the interest
of justice, the preservation of
privilege, Judge Baylson found,
trumps the other factors. The
812 documents retain their

privilege.

But Rule 502 Won't Protect
You From Failure To
Follow Rule 26

Ah, not so fast. Remember
the 2,000 privileged documents
Sherpa screened out from the
initial search? Sure you do, the
music got real loud when we
talked about those. Rhoads
pulled those out. But it didn’t
log them. When that fact was
revealed at a November 5, 2008
hearing, Rhoads was ordered to
— and did — produce a log a
week later. Too late. For al of
its compassionate excusal of
lawyers' lapses, Rule 502 does
not trump F.R.Civ.P. 26(b)(5),
which requires that “When a
party withholds information
otherwise  discoverable by
claiming that the information is
privileged . . . the party must . .
. describe the nature of the

documents.” Rule 26 requires
a log. Judge Baylson did not
go so far asto hold that “when”
means at precisely the same
time as the documents are
withheld. But November was
too late for documents withheld
in May. The privilege was lost
for the 2000 documents.

Well, maybe not. We're
talking e-mail here. If | hand
your letter to my partner | do
not create a new document; the
letter is unchanged. But if |
forward your e-mail, | create a
new, unique e-mail because the
date sent and the person to
whom | forward the message
could be substantive and even
if not is different than the
origina message. The 2,000
non-logged e-mails included
mostly e-mail strings where
some of the components were
the same e-mails that had been
logged when the 812
documents were identified. So
Rhoads moved for clarification
— was the privilege maintained

if the waived document
included documents that were
not waived?

First, Rhoads asked about
a category of e-mail strings in
which the earlier messages
were al previously logged but
the latest reply or forward was
not. Rhoads asserted that it
should be allowed to produce
the latest message while
redacting out the earlier ones.
Second, Rhoads asked about a
category of strings in which the
earlier messages had not been
logged but the latest message —
with the earlier messages —
were logged. Rhoads asserted
that by logging the latest
message, it had adequately
described the earlier
components and therefore
should have to produce them.

You win some, you lose
some. Judge Baylson agreed
that Rhoads could withhold the
parts of the strings that had
been previously logged; so
category one documents could
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be redacted, the privilege was
not waived. But he denied
Rhoads' argument in category
two that it had protected the
components by logging the
latest version, because Rhoads
failed to meet its independent
obligation to log the
components. Rhoads
Industries, Inc. v. Building
Materials Corp. of America, et
al., 2008 U.S. Dist. Lexis
96404 (E.D. Pa Nov. 26,
2008).

So here are a few lessons,
courtesy of Judge Baylson.
Mistakes happen. And you
may be forgiven your mistakes
—or not. Don't rely merely on
software to screen for privilege.
Don't forget to log — properly —
anything you do withhold.
When you hear ominous
background music, go back and
check again.
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Let’s Fix It

“If it ain’t broke, don't fix
it.” Great adage for toasters,
but is that redly the standard
you want for, say, airplanes?
Let's not worry about fixing
the plane until it breaks down
in flight? Um, no, no thank
you, we want to fly the airline
that understands that important
things need maintenance -
fixing — before they break and
crash. We think our civil
justice system is one of those
important things. And we think
it needs some fixing.

That isn’t just our personal
opinion. On March 11, 2009, a
Report was issued by the Joint
Project of The American
College of Tria Lawyers
(ACTL) and The Institute for
the Advancement of the
American Legal System. The
Report — based upon an
extensive, careful survey of a
large number of ACTL Fellows
— concludes that our civil
justice system is not quite
broken but in serious need of
repair; it concludes that our
discovery system is broken.
The Report proposes some
carefully thought out principles
to guide the rule makers to
make the system right.

The Survey —
IsThere A Real Problem?

By Jerold S. Solovy
and Robert L. Byman

Well  return  to  our
program after these brief
messages from our sponsors.
The Ingtitute is a part of the
University of Denver dedicated
to improving the process and

culture of the civil justice
system; the Ingtitute’s
Executive Director, Rebecca
Love Kourlis, is a former
Colorado  Supreme  Court
Justice and tria  judge.

Fellowship in the ACTL is
extended by invitation only to
the best trial lawyers, whose
careers have been marked by
the very highest standards of
professionalism and civility.

In 2007, the ACTL and the
Ingtitute teamed up to
determine whether we have a
problem. Together, they
developed a survey designed to
dicit views on the efficacy of
the civil justice system. The
survey contained more than 70
guestions, ran 29 pages, and
warned that it would take 20-25
minutes to complete. Despite
that daunt, an impressive 42%
return rate was achieved —
nearly 1500 ACTL Fellows
completed it. The respondents
were al active civil trid
lawyers, with an average of 38
years of experience trying
cases, approximately 24% of
the respondents  represent
plaintiffs  exclusively; 31%

represent only defendants; 40%
primarily try large commercia
disputes; less than 20% of the
respondents practice primarily
in Federal courts. In sum, the
respondents have substantial,
balanced experience trying
cases in both Federal and State
courts.

IsThere A Problem?
You Betcha

Overdl, the respondents
overwhelmingly agreed that the
current system is too expensive
and time-consuming, and that
potential costs impact access to
the courts. Eighty one percent
said the civil justice system is
too expensive; 69% said that
the system takes too long; 68%
agreed that cost inhibits the
filing of cases. Only 23%
concluded that the civil justice
system is actually broken; but
63% find that the system works
better for certain types of cases,
such as genera tort cases, and
not so well for other types of
cases, such as ERISA and labor
matters.

Less than 44% of the
respondents believe current
discovery mechanisms work
well. 56% said that the time
required to complete discovery
is the primary cause of delay in
the litigation process, and 87%

agreed that discovery is too
expensive. Significantly, 65%
of those surveyed believe that
the Federad Rules of Civil
Procedure are not conducive to
meeting the noble goa of
Federal Rule 1 -- a “just,
speedy, and  inexpensive
determination of every action.”

So How Do We Fix It?

We don't mean to single
out Federal to the exclusion of
the states, but our space is
limited so, well, let's single out
the Federal Rules of Civil
Procedure. Those Rules were
adopted by US Supreme Court
Order dated December 20,
1937 (with Justice Brandeis
dissenting) effective September
16, 1938. If the Rules had
stopped with Rule 1, we might
have been just fine: “These
rules . .. shal be construed to
secure the just, speedy and
inexpensive determination of
every action.” But there were
other rules. And amendments
to the rules. Rule 1 itself has
been amended three times, all
language changes which do not
dter its substance; but other
rules have been added and
subtracted and tinkered and
fiddled with — and the tinkers
are somewhat exponential. In
the first third of the Rules' life,
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from 1937 through 1961, there
were six sets of amendments;
from 1962 — 1986, eleven; from
1987 to date, fourteen.

There's nothing wrong, of
course, with amending. But
amending is a mindset — it
presupposes that what you
started with is still mostly right,
just needs a little adjustment.
The ACTL and the Institute
decided that maybe a different
approach was needed. Instead
of looking at existing rules and
offering tweaks, they decided
to offer a wunified set of
proposed principles, some of
which are a radical departure
from the present, not terribly
functional system — principles
designed to start a dialog which
could form the basis for
amendments perhaps — or for
starting from scratch and
designing a new paradigm.

We are lawyers. Sare
decisisisin our DNA. We are
deliberate, thoughtful. We
change slowly if at al. Welike
our box. We do not like to
think about what is outside of
it. But what if we didn't have
the Federal Rules? If we woke
up tomorrow with no rules and
no institutional memory, would
we create a set of rules that
look like what we have now?
We don't think so. We think
that the thoughtful principles
set out in the ACTL/Ingtitute
Report would lead to a very
different, very more functiona
set of rules.

The Principal Principles

We don’'t have the space to
describe all of the proposed
principles — you can, and
should, find the complete
Report on the ACTL website at
www.actl.com. But let's
highlight afew highlights.

Onesizedoesnot fit all. It
is democratic, but not
economic, to apply the same
rules to al cases. Most states
have different rules for small

clams but otherwise have
pretty much uniform rules; the
Federal rules make almost no
distinctions among types of
cases. But different types of
cases may benefit from
different types of rules.

Litigants should plead
facts. The concept of notice
pleading pre-dates the Federal
Rules; it was introduced in
1912 with the adoption of the
Equity Rules and was designed
“to simplify equity pleading
and practice, and, with respect
to the former, to dispense with
prolix and redundant averments
which  had made equity
pleading an outstanding
example  of unnecessary
elaboration.” Mumm v. Jacob
E. Decker & Sons, 301 U.S.
168, 170 (1937). But over the
past century, our desire to
eiminate unnecessary
elaboration has led to games of
hide the pea. Sixty one percent
of the survey respondents said
that notice pleading requires
more discovery; 64% said that
fact pleading can narrow the
scope of discovery.

The ACTL/Ingtitute
principle, therefore, advocates
the modest proposition that
pleaders should include the
material facts that are known to
them at the time they plead.
No particular extra cost to the
pleader — but substantia
savings to the responder and to
the system.

Discovery should be
proportional. Thisis a magor
departure long overdue. Why
should a litigant be presumed
to be entitled to take 10 seven
hour depositions (the present
default in Rule 30) in every
case? Let's do the math. The
plaintiff has an alleged claim of
$75,001. He serves 10
deposition notices. Efficient as
you are, with preparation and
actual deposition time at your
hourly rate of $300, that's
going to cost your client at least
$40,000; and it would be all but

malpractice for you to give up
10 depositions without taking
one or two on your own, SO
figure $50,000 - just for
depositions!  Your client can’t
afford to defend this case — so
you cave to the extortion and
settle the case. The system has
let you down.

The cost of discovery
ought to be proportiona to the
stakes involved; it should not
exceed a reasonable fraction of
those stakes. To be sure, there
are cases where the stakes
cannot be measured ssimply in

dollars, but proportionality
need not be a strict
mathematical formula.  The

mind set simply has to change
from unlimited discovery to
proportional discovery.

That’s Right. We need to
change the default mind set
from unlimited discovery to
limited discovery. So we save
the best, the most radical, for
last. Fewer than half of the
survey respondents think that
the present discovery system
works well; 71% think that
discovery is used to force
settlement; 45% think
discovery is abused in every
case; 75% agree that discovery
costs, as a share of tota
litigation costs, have increased
disproportionately due to e
discovery.

Why is the default
unlimited discovery? Why do
we not bat an eye that criminal
cases are tried  without
depositions or interrogatories
and with limited document
production — but we have come
to assume that it is our God-
given right to demand every
piece of paper and every byte
of data remotely relevant to a
civil case? The ACTL/Institute
principles suggest a more
rational approach — and a
complete shift in the default
from unlimited to limited. As
soon as practical after the
litigation is commenced, the
parties should exchange all
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reasonably  available non-
privileged things that may
support a claim or defense.
Further discovery should be
limited to information that
would enable a party to prove
or disprove a claim or defense.
And no further discovery
should be allowed except on a
showing of good cause and
proportionality.

Chew On It

This is a lot to chew on —
and maybe difficult to swallow
on first bite. But the whole
purpose of the Report is to
stimulate thinking. So let’s do
that. Let's ink about stopping
doing what we have been doing
simply because we have been
doing it all our professional
lives. Let'sfix our civil justice
system now. Let us know what
you think.
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Mark Twain observed that
a man who sets out to carry a
cat by its tal will invariably
learn a thing or two about
consequences. In an order
issued May 5, 2009, Magistrate
Judge James Francis took that
observation to a practica level
for us practitioners:

“Consequences flow from
an attorney’s unilateral
decision not to appear for a

deposition.”
Edmonds had noticed
Seavey’s  deposition for

Monday, April 20, 2009. But
at 5:17 p.m. on Sunday, April
19, Edmonds’ lawyer,
Haywoode, sent an e-mail to
Seavey's counsel, Traub,
advising that the deposition
was cancelled “due to
obstructions in the discovery
process.” Edmonds v. Seavey,
08 Civ. 5646-HB-JCF
(SD.N.Y. Memorandum
Opinion May 5, 2009). Now,
in the day, late Sunday
afternoon notice would have
been about as effective as the
laws posted by Nero at the top
of 12-foot tall pillars; but we
live in the age of the
Blackberry and instant access.
Traub actually got the message,
in real time, and nine minutes

later responded (we're
paraphrasing, no doubt
unfairly, but words to the

Consequences

By Jerold S. Solovy
and Robert L. Byman

effect) “Screw you, we won't
cancel the deposition.”
Haywoode lobbed back another
link in the e-mail chain, saying
(we love to paraphrase) “what
part of ‘cancelled” don't you
understand?  No deposition
tomorrow.” But Traub refused
to take cancelled for an answer;
he and Seavey appeared as
originaly scheduled the next
morning for the deposition.
Traub followed Haywoode's
no-show with a motion for
sanctions under F.R.Civ.P.
30(g), which alows a party to
recover reasonable fees and
expenses if the noticing party
fails to attend and proceed with
a deposition as noticed.

No-Show I|s No-Go

OK, raise your hands if
you've ever seen, much less
brought, a Rule 30(g) sanctions
motion. There haven't been a
whole lot of them. We all
know that if we don’'t show up
for a deposition noticed against
us, we face al sorts of potential
grief under Rule 37. But
sanctions for deciding to
withdraw discovery that we
noticed ourselves? Y ou betcha.
Rule 30(g) is there and in your
face. If you don't show for a
deposition you noticed, you
may be sanctioned.

Rule 30(g) is the no-fault
divorce of sanctions rules. It
doesn’'t measure animus or
offense and doesn’t turn on the
quality of the reason for not
showing up; it simply says that
if you don't show up, you may
be sanctioned. The Rule as
written has no escape clause for
giving reasonable notice of
cancellation, but it does say
that sanctions “may” be
awarded under Rule 30(g), so
the court has broad discretion
whether to do so, and the
amount of notice and the
circumstances of the failure to
attend come into play. "Courts
alow the award of attorney's
fees and expenses where the
party noticing the deposition
fails to attend and does not
deliver sufficient notice of
cancellation to the other."
Donini Intern., SP.A. v. Satec
(U.SA), LLC, 2006 U.S. Dist.
LEXIS 11416 (S.D.N.Y. Mar.
16, 2006) (emphasis added).

So what is sufficient
notice? In Donini, ora notice
of cancellation two days prior
to the deposition was just fine.
But that presumes that the
notice was actualy received
two days before. In Root Bros.
Farms v. Mak, 2007 U.S. Dist.
LEXIS 71260, 24-25 (S.D.N.Y.
Sept. 25, 2007), notice was
given two days prior — but left

via voicemail the Saturday
before a Monday deposition.
Not good enough, reasoned the
Court, “for the simple reason
that it is generaly known that
the vast majority of individuals
do not check office voice-mails
on weekends and holidays.”
(That Court has a kinder,
gentler notion of leisure time
than the people we work with,
but there you haveit.)

Even the day before may
be sufficient notice of
cancellation. In Luna Gaming-
San Diego LLC v. Dorsey &
Whitney, LLP, 2009 U.S. Dist.
LEXIS 5906 (S.D. Cal. Jan. 27,
2009), noticing counsel
complied with Rule 30(g) to
the Court's satisfaction by
notifying al parties the
afternoon prior to a deposition

that it would have to be
rescheduled due to the
attorney’s  sudden  illness.

Now, that attorney was not so
ill as to lack the composure to
advise both the parties and the
Court of the problem, and to
throw in that he would
voluntarily reimburse the travel
expenses of the witness who
had flown in for the deposition.
So the attorney, in essence,
self-sanctioned himself — a fair
result and far better than having
an order entered.

But one day is probably
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not enough where the notice of
cancellation is ambiguous. In
Pine Lakes International
Country Club v. Polo Ralph
Lauren Corp., 127 F.R.D. 471,
472 (D.S.C. 1989), the
canceller called the cancellee’s
law firm the day before the
deposition, but smply left a
message that it was urgent that
he call back. The cancellee did
not call back and got on a plane
instead. Since the canceller

retained the burden of
cancelling, sanctions were
awarded.

Notice Must Be Timely
And Reasonable

So let's get back to
Haywoode. Judge Francis
found that sanctions were
appropriate - assessed
personally against Haywoode
himself — because cancellation
the night before was not timely
and the reason given by
Haywoode for cancelling was,
the Judge found, pretextual.
Haywoode argued that he was
forced to cancel because Traub
hadn't supplied documents
Haywoode needed to conduct
the deposition.  But Judge
Francis didn’t buy that, because
Haywoode never explained
what it was about the
documents that would have
aided the deposition. Judge
Francis has now invited
briefing on the amount of the
sanction, and Traub has
submitted papers seeking to
have Haywoode write a check
for about $4200. Oh, and that’s
not al. The discovery cutoff
has passed, so Haywoode will
not get that deposition of
Seavey unless he gets
dispensation.

Now, as Yogi Berra said,
“it ain't over ‘til it's over,” and
it an't over just yet for
Haywoode. He has moved to
extend the discovery cutoff; he
has objected to the Magistrate's
order to the District Judge.

Maybe Haywoode will be dealt
compassion on his inside
straight draw. But in arguing
his case, he has provided the
District Judge with “a more
fulsome and detailed account”
of the facts. Uh-oh. Now he
not only needs compassion, but
ajudge who doesn’t know what
“fulsome” means.

Fulsome Misprision

Danger, Will Robinson,
danger. Tangent alert. This
has absolutely nothing to do
with discovery or the point of
this column, but we fed
compelled to offer a public
service here, though it may be
too late for Haywoode. Ask
1000 people what fulsome
means and 20% will have no
idea; 20% will guess, a few of
them right, most of them
wrong; 10% will get it right;
and 50% will get it wrong
(50% of al statistics, of course,
are made up, but this is close).
We know that you, personaly,
are among the 10% of the
coghizanti (is that a word?
Wéll, if not, it should be); but
Mr. Haywoode is apparently
with the majority of folks who
think that fulsome is a good
thing, that it means something
like “ample” or “more full” or
“more complete.” It does not.

Actually, the definition of
“fulsome” accepted by most
language authorities is
“disgusting or  offensive,
excessive  or insincere.”
uUnctuous.

So do the math — you have
aready offended the Magistrate

sufficiently to impose sanctions
against you and you appea to
the District Judge by saying
“let me be insincere” and you
expect help? Good luck.

Hey, Would You Learn
From Haywoode?

Judge Francis noted that
Haywoode' s best argument was

one he had not made — that any
expenses incurred by Seavey
and Traub were simply the
product of their obstinate
insistence on appearing for a
deposition they knew had been
cancelled. Indeed, the
deposition had been noticed to
occur a Traub's office, so
unless he had planned to take
the day off, his “appearance’
was not much of an imposition.
But Haywoode need not have
made that argument, since the
Judge tossed it up and batted it
away on hisown. “A party that
cancels on the eve of a
deposition multiplies the costs
of preparation even if the
adversary does not incur the
expenses of travel.”

Whether or not Mr.
Haywoode's sanctions ship has
sailed, we can learn a few
things here. Don't pick up cats
by the tal unless you are
prepared for the consequences.
Don't cancel depositions at the
last minute on pretext. And for
goodness sake, don't be
fulsome.
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“A jury,” Mark Twain
observed, “is comprised of
twelve persons of average
ignorance chosen to decide
who hired the better
lawyer.” Yes. True. We
want our juries to start out
ignorant of the facts, so that
they will decide the case on
the facts actualy in
evidence, not on facts that
they learn from independent
research, since “extra-record
influences pose a substantial
threat to the fairness of the .
. . proceeding because the
extraneous information
completely evades the
safeguards of the judicia
process.” United Sates v.
Resko, 3 F.3d 684, 690 (3d
Cir. 1993).

But how do we ensure
that? Our columns on this
page over the past 10+ years
have focused on discovery —
the discovery we take as
lawyers. But at a recent
CLE program created by our
friend Phil Kesser for the
American College of Tria
Lawyers, we were hit smack
up the side of our face with
a troubling thought that had
not occurred to us. The
lawyers aren’t the only ones

Discover Yourself

By Jerold S. Solovy
and Robert L. Byman

Jurors
have the tools — and they are
using them — to discover al
sorts of things about us,
about our cases, about our
witnesses. The information
age makes finding those 12

doing discovery.

ignorant  persons— and
keeping them ignorant— a
daunting and maybe
impossible task.

ThislsNot a New Problem,
Just a Bigger One

A juror doing outside
research is not a new or
unusual phenomenon. In
Fitzpatrickv.  Allen, 410
Mass. 791 (1991), the court
ordered a new trial when it
was learned that a juror had
brought a medical reference
book into the jury roomin a
medical malpractice case.
In the classic 1957 movie,
Twelve Angry men, the state
had argued — without
contrary evidence — that the
defendant was known to
have owned the relatively
unique murder weapon, a
pearl handled switchblade
dtiletto.  Unique? Henry
Fonda neatly persuaded his
fellow jurors otherwise by

reaching into his pocket and
plunging an identical knife
into the table.

The concept hasn't’
changed, but, boy, have the
times and means. Not so
easy to bring a knife into a
courthouse any more. But
weapons aside, the access
that the average juror has to
information may  have
multiplied  beyond  our
practical ability to prevent.
In a mere five minutes of
internet research, we learned
that 74% of Americans use
the internet.
http://www.internetworl dstat
s.com/top20.htm 85% of
adult Americans own cell
phones.
http://www.switched.com/ta
a/study/ On average, we
make 204 cell phone calls a
month — but we average 357
text messages.
http://news.cnet.com/8301-
1035 _3-10048257-94.html
Twenty percent of on-line
Americans twitter, and the
rest of us probably will
soon, as soon as we figure
out what tweeting is.
http://news.cnet.com/8301-
1035 _3-10048257-94.html.

And here's the thing
about the internet. All those
lovely statistics. 74%! 85%!

357 text messages per
month! We take these
things as facts simply

because they are out there.
Never mind that these
postings may be typos or
mistakes or outright lies.
Your average juror will take
the internet as gospel.

Welcome to the Twenty-
first century. During a break
— or even right there in
courtroom  where  cell
phones are allowed — a juror
can use her iPhone to learn
al sorts of things about you,
your witnesses, and the case
that the judge would never
alow in evidence. At home
a night, the juror can do
more extensive research on
her computer.

You Are On The | nternet,
Warts and All

Go Google yoursalf.
Not out of vanity, but out of
caution. And we're not just
talking about those of you
who have lived redly
interesting — and incendiary
— lives, whose Google
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searches will reved
adultery, cross-dressing,

treason, whatever; no, even
those of us whose lives are
vanilla and mundane have
stuff  that might rub
individual jurors wrongly.
Now, we know a lot of
judges who won't let us
inquire about a juror's
politics in voir dire; and we
understand why. But the
jury can voir dire you on that
subject. If you have ever
given money to a candidate,
your Google search will
have a link to a site like
http://www.campaignmoney
.com/political/contributions/,
where your red date
conservative juror will see
that you gave money to
Barack Obama and Hillary
Clinton, but not a cent to
Sarah Palin. Or maybe you
gave money to both parties.
But a lot of money, maybe
more money than your juror
earns in a year. Your
website probably has an
extensive marketing bio of
you, and you proudly list the
civic organizations that you
areinvolved in. You should
be proud that you are on the
board of the local chapter of
Planned Parenthood, or the
NRA, or Alcohalics
Anonymous, or the Sierra
Club. But what buttons
might that push for an
individual juror?

You may also find to
your great pleasure or
chagrin that you have been
listed on one of the
numerous lawyer-rating sites
that have popped up, like
http://www.avvo.com/attorn
eys or
http://www.lawyerratingz.co
m. Pleasure if the postings
are things like “He's the

best! | highly recommend
him to anyone who's
looking for awinner!! He's
trustworthy, knowledgeable
and cares for his clients;” or
chagrin if “He's a terrific
attorney — if you like paying
in excess of $500 per
hour . . .and at the end of the
day get a plea bargain-after
you run out of money, he's
your guy.”

If you have not lived
under a rock, you will find
yourself on the net — and so
will your jury. Courts
routinely instruct juries that
they should not read press
accounts, should not do
independent research. That
fixes the problem, right?
Maybe. Maybe not.

Let’'s talk human nature.
We crackberry addicts, we
cell phone abusers, we
internet junkies, we believe
it is our God-given right to
be connected. Can weredly
expect a person to keep his
cell phone and computer
turned off because the robe
says s0? OK, yes, we can
and should expect that. But
al 12? Twelve addicts, and
not one of them will give
into the urge? As Oscar
Wilde said so well: “I can
resst anything, except
temptation.” You can
expect the entire jury to
follow the judge's
instruction — but you had
better plan for the possibility
that they won't. As the
Arabian proverb cautions:
“Trust in Allah, but tie your
camel.”

Trust In Allah, But Tie
Your Camel

So, first, trust Allah, but
offer her some guidance. |f

the judge simply says “I
order you not to use your
cell phone,” you can expect
a little mutiny from the
jurors.  So suggest to the
judge that she explain and
soothe “we understand that
it will be an imposition to
ask you not to use your
computer or cell phone
during the trial, but we do it
to make sure that thistria is
fair.  You are sworn to
decide this case on the
evidence that we al hear in
the courtroom, not on
something that one of you
hears or sees outside. And
we do that for a very good

reason. Evidence in the
courtroom is subject to
challenge and Cross

examination; it is subject to
my ability to decide that it is
authentic and rea. What
you see on the internet
cannot be cross examined or
explained; what you see on
the internet — or what some
friend might text or e-mail
you — may or may not be
true.”

Second, find out about
your camel. Does the juror
have a blog? Is she a
twitterer? If so, do you
really expect a person who
posts what he thought of his
lunch not to post what he is
thinking during the tria?
Find out his blog site; ask
the judge to tell him that he
should not blog or twitter,
and ask the judge to instruct
that the site is subject to
being checked to ensure that
the instructions are being
followed.

Third, get ready for
other camels. Check out
your own personal Google
hits and web bio; better yet,
have someone else do it to
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objectively point out
possible irritants. Sorry, the

internet is forever. But
clean up what you can.
Fourth and most

important, assume that none
of the first three steps will
work, and game plan for that
very real possibility.
Rethink motions in limine.
Back in the day, if there was
some irrelevant but
annoying fact you didn't
want the other side to blurt
out, like, say, that your
client is a zillionaire, you
would file a motion. But
now, you have to plan for
the possibility that a juror
will find that fact on his
own. Or, worse, that ajuror
will get on Pacer, look a the
court file, and report to her
fellow jurors that not only is
the defendant a zillionaire
but his sneaky lawyer filed a
motion to keep that fact
from the jury. So rethink
motions in limine; you may
be far better off to forego the
motion and front the issue
with the jury.

Rethink everything. You
are being watched.
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DISCOVERY
-You Can’t Hide Your Lyin’ Ayes-

By Jerold S. Solovy
and Robert L. Byman

You can't hide your lyin' eyes
And your smileisthin disguise
| thought by now you'd realize
There ain't no way to hide your

lyin eyes

- DonHenley/ Glenn
Frey 1975

He is being deposed,
your client, and he is asked
“Did you come to a full and
complete stop before you

entered the intersection?
“Yes,” he answers, “Aye,
Si-Si, Da, Oui, Yes, |

stopped. Absolutely.” You
are mildly, no make that
wildly, surprised at the
answer, since your client
had previousy admitted to
you during preparation that
he never saw the stop sign or
the car he plowed into
because he was busy looking
for the cell phone he had just
dropped; you took pains to
tell him that the facts were
not good, and he is likely to
have to write a big
settlement check. So he
apparently decided on his
own to gussy the facts up a
bit. Your client is a big fat
liar. But you know that only
as a result of a privileged

communication. What can,
what should you do? Can
you hide hislyin ayes?

If you happen to live
and work in New York or
any state that likes how New
York does things (okay,
that's not many states, but
those few are populous), the
answer was, until recently,
Yes — Aye — Yes, you can
hide thelie. But recently, on
March 1, 2010, the New
York County Committee on
Professional Ethics issued
its Opinion 741. The answer
now is No, No, Nyet, Mais
Non.

You Have A Duty To
Disclose Perjured
Testimony

Now, it has long been
understood that if the client
cannot be persuaded to do so
himself, a lawyer has a duty
to disclose known perjury to
the tribunal before which
perjured  testimony is
submitted.  ABA Formal
Opinion 87-353 (April 20,
1987). But a deposition is
not testimony before a
tribunal unless or until it is
submitted as evidence; so in

1996, when the New York
County Ethics Committee
issued its Opinion 712, it
was quite clear that alawyer
could not disclose that a
client had perjured himself
in a deposition:

A lawyer whose client
advises him, after being
deposed, that some of his
testimony was untrue
may continue  the
representation so long as
he does not knowingly
use any of the perjured
testimony. If, however,
the false testimony is so
critical to the case that
the lawyer could not
effectively defend or
settle without using it,
the lawyer must
withdraw. The client has
rejected the lawyer's
advice to correct the
deposition transcript or
otherwise rectify the
fraud. The lawyer may
not reveal the fasity, as
it is a confidence or
secret.

So if your big fat lying
client said Aye in 1996 or
any time up through March
of this year, your course was

clear. You could not repeat
or use the Aye. The Aye
was probably so critical to
the case that you would have
to withdraw. But you would
have withdrawn quietly; you
could not reved the lyin
Aye to new counsel or
anyone else.

That was then, this is
now. As of March 2010,
with the issuance of Ethics
Opinion 741, your course is
equally clear, but
dramatically different. Now
“a lawyer is required to
remedy the false testimony.”
Remedies include reasoning
with the client to himself
correct the false statement;
but if al else fails, the
remedy is to disclose the
false testimony. Withdrawal
is not an option.
“Withdrawal, without more,
does not correct the false
statement, and indeed
increases the likelihood that
the fase satement, if
unknown to the substituting
attorney, will be presented
to a tribunal or relied upon
by the adverse party.”
NYCLA Prof. Ethics Comm.
Formal Op. 741, p. 4
(March 1, 2010).

M. Solovy and Mr. Byman are Fellows of the American College of Trial Lawyers (ACTL) and partners at Chicago’s Jenner & Block. Mr. Solovy, the firm’s Chairman
Emeritus and past Chair of the ABA Discovery and Trial Practice Committees, can be reached at jsolovy@jenner.com. Mr. Byman, past Chair of the Federal Civil Procedure
Committee and a current Regent of the ACTL, can be reached at rhyman(@jgenner.com.

137



The guidance is clear, if
not altogether comforting.
The Opinion  provides
lavyers with a clear
definition of their ethical
obligation to disclose a li€;
but the Opinion does not,
could not release those same
lawyers from their statutory
obligation to maintain client
confidences. N.Y.C.P.L.R.
84503 (“Unless the client
waives the privilege, an
attorney shall not
disclose, or be alowed to
disclose such
communication.”) The New
Y ork County Ethics
Committee  acknowledged
the “apparent contradiction”
between their opinion and
the statute but considered

the resolution of that
contradiction beyond its
purview.

Luckily, while the
County was parsing
purview, the State was a bit
more helpful. In New York

Sate Bar Committee on
Professional Ethics Opinion
837 (March 10, 2010), the
State Committee noted that
the statutory prohibition on
disclosure “takes precedence
over the [Ethics] Rules
because the Rules are court
rules rather than statutory
enactments.” But the
statute, the State Committee
observed, is limited to the
introduction of privileged
material into evidence. So a
lawyer cannot disclose his
client's lie in testimony or
other evidentiary form; but
he is not precluded from
going to the tribunal or an
adverse party, if necessary,
to remedy the client’s false
testimony.

So there you have it. If
you know your client has

given fase  deposition
testimony, you must urge
him to correct the testimony.
If he will not, you must
bring the fasity to the
attention of the Court.

How Do You Know
Testimony is Perjured?

Everyone knows that
Marconi invented the radio;
Sir James Dewer the
thermos bottle. So as the
Italian and the Englishman
argued over which was the
most innovative, the Italian
spouted “The radio, of
COUrse; the idea of
transmitting voices without
wires was the greatest single
leap in modern technology!”
“Rubbish,”  replied the
Englishman, “the thermos
keeps hot things hot, cold
things cold. How does it
know?’

How do we know when
our clientstestify falsely at a
deposition? In the context
of whether an attorney has a
duty — or right — to disclose
potential  perjured  court
testimony, various
jurisdictions have articulated
various standards. Delaware
courts have required that an
attorney have knowledge
"beyond a reasonable doubt"
that a client intends to
commit  perjury  before
disclosing anything to the
Court. Shockley v. Sate,
565 A.2d 1373, 1379 (Del.
1989); Pennsylvania courts,
however, have required as
little as a “firm factua
basis” Sate ex rel. Wilcox
v. Johnson, 555 F.2d 115,
122 (3d Cir. 1977).
Minnesota courts have
adopted a "clear expression
of intent” standard. United

Sates v. Long, 857 F.2d
436, 445 (8th Cir. 1988).
Illinois courts require a
"good faith determination.”
People v. Calhoun, 351 IlI.
App. 3d 1072, 1082-1087,
815 N.E.2d 492 (4th Dist.
2004); People v. Bartee, 208
1. App. 3d 105, 566 N.E.2d
855, 857, (2d Dist. 1991).
Hawaii and Colorado courts
require counsel to engage in
an independent investigation
of the facts before
determining the defendant's
anticipated testimony  will
constitute perjury. See, eg.,
Sate v. DeGuzman, 68 Haw.
14, 701 P.2d 1287, 1291
(Haw. 1985); People .
Schulthels, 638 P.2d 8, 11
(Colo. 1981).

But  whatever  the
standard, it need not, should
not be applied easly or
often. “Counsel must act if,
but only if, he or she has ‘a
firm factual basis
for believing that the
defendant intends to testify
fasely or has tedtified
fasely. ... It will be arare
case in which this factual
requirement is met. Counsel
must remember that they are
not triers of fact, but
advocates. In most cases a
client's credibility will be a
question for the jury.”
Whiteside v. Scurr, 744 F.2d
1323, 1328 (8" Cir. 1984).
In Nix v. Whiteside, 475
UsS. 157 (1986), the
Supreme Court emphasized
the necessity of caution on
the pat of counsel in
determining whether a client
has or will commit perjury.
In  concurring  opinions,
Justice Stevens advised: "A
lawyer's certainty that a
change in his client's
recollection is a harbinger of
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intended perjury . . . should
be tempered by the
realization that, after
reflection, the most honest
witness may recal (or
sincerely believe he recalls)
detailsthat he previoudy
overlooked." 1d. at 190-91,;
and Justice  Blackmun
observed that "except in the
rarest of cases, attorneys
who adopt 'the role of the
judge or jury to determine
the facts . . . pose a danger
of depriving their clients of
the zealous and loyal
advocacy required by the
Sixth  Amendment.” Id. at
189.

So you have to know,
not think, not suspect, not
merely believe, that your
client has  committed
perjury. But if you know,
you have to act. We can't
say it better than the Eagles
did: You can't hide your lyin
ayes.
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DISCOVERY

“There's more evidence to
come yet, please your
Majesty,” said the White
Rabbit, jumping up in a great
hurry; “this paper has just
been picked up.”

He unfolded the paper as he
spoke, and added “It isn't a
letter, after all: it's a set of
verses.”

“Are they in the prisoner's
handwriting?” asked another
of the jurymen.

“No, they're not,” said the
White Rabbit, “and that's the
gueerest thing about it.” (The
jury all looked puzzled.)

“He must have imitated
somebody else's hand,” said
the King. (The jury all
brightened up again.)

“Please your Majesty,” said
the Knave, “I didn't write it,
and they can't prove | did:
there's no name signed at the
end.”

“If you didn't sign it,” said the
King, "that only makes the
matter worse. You MUST have
meant some mischief, or ese
you'd have signed your name
like an honest man.”

Alice's Adventures in
Wonderland, Charles Lutwidge

Certifiable
By Jerold S. Solovy
and Robert L. Byman
Dodgson (Lewis Carroll) courts to grant — an express
(1865). certification of completeness

Signatures matter —to fairy
tale Kings and to real judges.
When you or your client sign —
and certify — the completeness
of a discovery response, the
certification can take on
significance that becomes case
dispositive. And in the digital
age, we need to rethink how we
certify.

We Are Required To Certify
Discovery Responses

We live in a date that
requires that the completeness
of discovery responses be
affirmatively attested to: “The
party producing documents
shall furnish an affidavit stating
whether the production is
complete in accordance with
the request.” Ill. S Ct. Rule
214. And the Federal Rules, of
course, impose the same
obligation: “By signing, an
attorney or party certifies that
to the best of the person's
knowledge, information, and
belief formed after a reasonable
inquiry: (A) with respect to a
disclosure, it is complete and
correct as of the time it is
made.” F.R.Civ.P. 26(g). And
if the Rule were not clear
enough, it has become
increasingly  common  for
parties to request — and for

over and above the certification
already explicit in Rule 26(g).
See, eg., Morrisv. GMC, 2010
U.S. Dist. LEXIS 25562 (E.D.
Mich. Mar. 12, 2010) (granting
plaintiff’s motion to require
certification that “production
was complete.”)

And here is the problem.
When we certify that
production is complete, we use
the word “complete.”

“When | use a word,” Humpty
Dumpty said in rather a
scornful tone, “it means just
what | choose it to mean --
neither more nor less.”

“The question is,” said Alice,
“whether you can make words
mean so many different
things.”

“The questionis,” said Humpty
Dumpty, “ which is to be master
—that'sall.”

Through the Looking-Glass,
and What Alice Found There,
Lewis Carroll (Charles
Lutwidge Dodgson) (1871).

When you use the word
“complete,” it does not much
matter what you chose it to
mean, because you are not the
master — the judge is. And if

the judge does not agree with
what you conclude to be
complete, watch out. Judges,
strange creatures that they are,
do not like to be told things — to
have things certified to them —
that turn out not to be so. They
tend to enter sanctions when
they are misrepresented to.

The Ninth Circuit recently
explained “why
misrepresentation  cannot  be
taken lightly: The vice of
misrepresentation is not that it
is likely to succeed but that it
imposes an extra burden on the
court. The burden of
ascertaining the true state of the
record would be intolerable if
misrepresentation was
common. The court relies on
the lawyers before it to state
clearly, candidly, and
accurately the record as it in
fact exists. . . . [T]he court
need not find squarely
intentional conduct to impose
serious discipline pursuant to
Rule 46(c) for
misrepresentations made to the
court.” Thomasv. Girardi, 611
F.3d 1027 (9th Cir. 2010)
(citations omitted).

In Kinetic Concepts, Inc. v.
Convatec Inc., 2010 U.S. Dist.
LEXIS 46976, 53-55
(M.D.N.C. May 12, 2010), the
court deferred for later whether
to actually impose sanctions on
a certifying attorney, but set the
bar that attorney — and maybe

Mzr. Solovy and Mr. Byman are Fellows of the American College of Trial Lawyers (ACTL) and partners at Chicago’s Jenner & Block. Mr. Solovy, the firm’s Chairman and past
Chair of the ABA Discovery and Trial Practice Committees, can be reached at jsolovy@jenner.com. Mr. Byman, a Regent of the ACTL, can be reached at rbyman(@jenner.com.
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al of us — may have to meet:
“The certification requirement
in Rule 26(g) thus obliges each
attorney to stop and think about
the legitimacy of a discovery
request, a response thereto, or
an objection. . . . By signing a
Rule 26(g) certification, an
attorney certifies that [he or
she] has made a reasonable
effort to assure that the client
has  provided all the
information and documents
available to [the client] that are
responsive to the discovery
demand. . . . This provision
mandates that sanctions be
imposed on attorneys who fail
to meet the standards
established in the first portion
of Rule 26(g)” (interna
citations omitted).

But certifying that
production is complete in this
digita day is certifiable. Do
not, we counsel you, certify
that production is “complete.”

But Certifying That
Production Is Complete Is All
But Impossible

The problem with
certifying that production is
“complete” is that “complete”
is an unachievable goal in any

complex litigation involving
electronically stored
information  spanning  any
significant time period.

It is  smply too
complicated, if not too
expensive, to achieve
perfection in  e-discovery.

There simply are too many
places to look and too many
opportunities to  overlook
something. You are bound to
fail somewhere.

Take a simple commercial
case. Ten employees of your
client were involved in the five
year relevant run up to the
lawsuit: Six worker bees, three
drones, one queen. On
average, say, each of the six
bees generated one relevant
spreadsheet or report per

month. So 6 bees times 50
weeks (they get vacation) times
5 yeas equas 1,500
documents. Not so hard, huh?
Ah, but each document was e-
mailed to the other 5 bees with
copies to the drones. So there
is adocument plus a separate e-
mail describing the document
sent to 8 recipients. And our 1
document per week per bee
creates not 1,500 but 27,000
documents for the hive. But

nobody lets an emal @o
unanswered. Sometimes  a
recipient bee would just

respond, reply to all, “Thanks.”
Followed by a “you're
welcome.” But sometimes the
buzzing was  substantive.
“What was the reason for the
decline in August sales from
last year,” the receiving bee
asks? The initia bee answers;
the other bees offer
observations, refinements, bon
mots. The spreadsheet is
revised. Rerevised. The
drones report to the queen. The
queen probes. The drones
follow up with the bees. One
document per bee per week
easily becomes hundreds of
thousands of unique
documents.

And you can’t gather al of
that honey by simply going to
the hive. Some of the
documents are on persond
computers. Some are on home
computers, Blackberry’s, cell
phones and flash drives. Some
are on shared drives at the hive;
some are available only on
back-up tapes off-site.

And the specific honey
you need is buried in a
honeycomb of other data. Each
bee spent 25% of their time on
the relevant transaction; the
drones 10%; the queen, 1%. So
the stuff you need is hidden
amongst a vastly larger
universe. It is humanly and
apianly impossible to look at
the millions of documents in
the universe to find the relevant
ones, so you have to use search

terms. And no search terms are
perfect.

You are going to miss
something no matter how hard
you try. And that's a simple
case. Lifeisnot so simple.

So Certify Facts, Not
Conclusions

So before you reach for
that form book and fill out a
certification of completeness,
think of this. Instead of
representing to the Court the
conclusion — which is amost
certainly wrong —  that
production is complete, tell the
Court — and opposing counsel —
the facts. Set out exactly what
you have done and explain why
those efforts are a good faith
response. For example, “We
identified the ten custodians
listed on Exhibit A who are
most likely to have generated
or received responsive
documents. At the time that
the litigation hold was put in
place, our systems retained data
from May 15, 2007 forward.
We searched for backup tapes
to cover the period from
January 1, 2004 through May
15, 2007. Despite a diligent
search for tapes we were
unable to locate tapes for
certain custodians and certain
periods as more fully described
in Exhibit B. After restoring
the available backup tapes, we
applied the search terms listed

on Exhibit B to export
responsive documents.”
Your  opponent, and

perhaps the Court, may not
agree that the steps you have
taken are complete. They will
ask you to do more. Fine.
Negotiate. But do it in the
sunshine. No one can sanction
you for misrepresenting if you
set out the facts rather than a
naked conclusion.  Anything
eseiscertifiable.
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DISCOVERY
The Paper Rule

Hemingway said that “as
one gets older it is harder
to have heroes, but it is al
the more necessary.” Asl|
have gotten older, Jerry
Solovy  remained a
constant — he was my
hero. Jerry passed away
on January 19, 2011 at the
age of 80. | knew him for
only 42 of those years, as
my mentor, my partner,
my co-author, and most of
al, my friend. Itisneither
cliché nor hyperbole to
say he was a giant. He
gave us all so much; he
left having so much left to
give. He will be gresatly

missed and aways
remembered. — Bob
Byman

Until about five years ago
when urban renewal finally did
it in, there was this store on the
way from our office to the
Courthouse that had been going
out of business for more than
30 years. “Everything Must
Go!” the banners screamed.
“Absolutely, Positively the Last
Day to  Savelll” they
trumpeted. Last day, except of
course, for the next day — and
30 years of next days.

Alas, we have rules like
that, rules that roar but are
paper  tigers. Behold
F.R.Civ.P. 36. Serve arequest

By Robert L. Byman

-

to admit a fact. The fact is
admitted “unless objected to or
denied WITHIN 30 DAY S!!”
Absolutely! Not a day more!
Except, of course, that the
Court can extend the deadline.
“A matter admitted under this
rue IS CONCLUSIVELY
ESTABLISHED!!!”

Conclusively! Established!
Except, of course, not. An
admission can be withdrawn
without much difficulty.

We have written about
Rule 36 and RFAs before

(“The Utility of RFASs
National Law Journal Jan. 18,
1999; “Admit It,” National

Law Journal Jan. 31, 2005).
And when we did, we
described RFASs as a great tool.
But we have watched the case
law develop, and we have to
nosh on our words. It turns out
that while may RFAs remain a
useful little device, they are not
exactly the sharpest tool in the
box.

Rule 36 Seems- But Is
Not - Absolute

Rule 36(a)(3) doesn't
appear to pussy-foot; it directly
states that a fact is admitted
unless denied or objected to
within 30 days. Naturally, the
court can extend that limit, as it
can most limits under Rule 6;
but under Rule 6, extensions
sought prior to the expiration of
a deadline require a showing of

cause;, and motions

good
seeking ex post facto extension
require more — a showing of

excusable neglect. Such
showings are not all that easy
to make, so in the day, 30 days
usualy meant 30 days. Courts
were “reluctant” to permit
withdrawal of admissions.
Banos v. City of Chi., 2004
U.S. Dist. LEXIS 5176, 7-8
(N.D. lll. Mar. 29, 2004).

Smith v. Alice Amanda,
Inc, 1997 U.S. Dist. LEXIS
17860, 4-5 (E.D. Va. July 30,
1997) captures the old thinking.
There, the court deemed facts
admitted against a party who
had missed the 30 day deadline
because “it would be a
potential abuse of discretion for
a district court to refuse
admissions unless the late
response was ‘minimal in time’
and a legitimate excuse for
tardiness existed. 30 days
meant something. Relief was
reserved for the not too tardy
and the relatively pure of
intent. If the deadline was
blown, the requested fact was
admitted, and under Rule 36(b),
conclusively so.

Ah, but not so fast. Rule
36(b) goes on to say that the
court may permit an admission
to be withdrawn — at any time,
even during trial — if (1) it
would “promote the
presentation of the merits’ and
(2) it would not prejudice the
other party. If the court can

permit admissions to be
withdrawn at any time, does the
30 day time limit mean
anything? Not much. Perezv.
Miami-Dade County, 297 F.3d
1255 (11™ Cir. 2002), cert. den.
537 U.S. 1193, 123 S. Ct.
1291(2003), and the legions of
cases that follow it, capture the
new thinking. When Perez
filed his complaint against the
County, he served RFAs that
were nearly verbatim of the
complaint. The County
answered the complaint but
forgot the RFAs. Months later,
Perez sought to use the default
admissions to get summary
judgment on liability, and the
County sought leave to
withdraw the admissions under
Rule 36(b). The County’'s
attorney submitted an affidavit
attesting that he had been under
the care of a psychologist for a
serious mental health condition

thaa had rendered him
incapable of carrying out his
professional  responsibilities.

But the trial court found that
counsel’s persona problems
simply did not justify his
disregard for the Rules. The
admissions stood, and summary
judgment was entered.

Now, the County clearly
blew the 30 day time limit. It
had the choice, in seeking
relief, of requesting an
enlargement of the time under
Rule 36(a)(3) so that it could
file tardy responses denying the

Mr. Byman is a Regent of the American College of Trial Lawyers (ACTL) and a partner at Chicago’s Jenner & Block. Mr. Byman can be reached at rbyman@jenner.com.
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RFAs; or it could seek under
36(b) to withdraw the
admissions and having done so,
file responses denying the
RFAs. Six of one, half dozen
of the other, right? Wrong. It
is far easier to get an order
allowing withdrawal of the
admissions than to get leave to
file late responses. To get
leave to file late under Rule
36(a)(3), you have to explain
why you are tardy; you have to
make a showing of excusable
neglect. But if instead you
seek leave to withdraw the
admission under Rule 36(b), no
such showing is required,
because the reason for the
failure to file is not relevant —
only the potential impact on the
merits and prejudice matter.

So the Circuit Court
reversed. The trial court’'s
conclusion that there was no
good cause to extend time to
respond to requests for
admissions might have been
right on; but correct or not, it
was error to consider good
cause in the context of Rule
36(b) motion to withdraw the
admissions. The Circuit Court
noted, no emphasized, that
“district courts are entitled to
broad discretion in managing
pretrial discovery matters' but
"this discretion is not wholly
unfettered.” The 11" Circuit
concluded that the trial court
abused its discretion by
considering at al whether there
was good cause for the failure
to timely respond. Rule 36(b)
requires that district courts
apply a two-part — and only
two-part — test to decide
whether to grant a motion to
withdraw admissions. Smith v.
First Nat'l Bank, 837 F.2d
1575, 1577 (11th Cir. 1988).

The Bigger The Admission
The Harder To Keep it

The first step of the test
assesses whether the
withdrawal will serve the

presentation of the merits; that
is, whether sticking to the
admission will prevent the case
from being decided on the
merits. Wait a minute, you say.
That means that the more
important the admission, the
more likely it can be
withdrawn? Y ep, that's exactly
what it means. If you obtain an
admission on athrow away fact
that doesn’t mean much to your
case, it probably is conclusive.
But if the admission is
important enough that it would
obviate the need for a tria on
the merits of some key issue, it
can be snatched away from you
in a heartbeat — unless you can
demonstrate, under the second
step of the test, that you would
be prgudiced by the
withdrawal.

And you must show
pregjudice, not discomfort or
inconvenience. “The prejudice
contemplated by the Rule is not
simply that the party who
initially obtained the admission
will now have to convince the
fact finder of its truth. Rather,
it relates to the difficulty a
party may face in proving its
case, eg., caused by the
unavailability of key witnesses,
because of the sudden need to
obtain evidence with respect to
the  questions  previously
answered by the admissions.”
Id. at 1578.

Now, Rule 36 goes on to
say that if that two-part test is
met, the court "may" alow
withdrawal. So Perez argued
that  withdrawal remains
discretionary even if the two-
part test is met. Nice try, no
cigar. The 11™ Circuit
expressly decided to “stop short
of holding that movants have
an absolute right to have
admissions withdrawn," but not
al that short. “[H]ad the court
properly applied the two-part
test mandated by Rule 36(b), it

would have found that
withdrawal was not only
appropriate  but necessary.”

Perez at 1266. So much for
“may.”

But hold on. That's the
11" Circuit. In Conlon v.

United Sates, 474 F.3d 616,
623-625 (9th Cir. Nev. 2007),
the 9" Circuit expressly held
that Rule 36(b) does not require
relief simply because the
moving party can satisfy the
two-pronged test. The two-
prong test is the price of
admission to get the court to
the point at which it exercise
discretion — but when it
balances that scale, it is not
limited to the two-prong test;
the court may consider other
factors, such as whether there
was good cause for the delay.
We come full circle back to
whether the neglect was
excusable. So depending upon
whether you practice on the
east or west coast, your
admission may be conclusive
orillusive.

But It's Still A Useful
Little Tool

But you should not hesitate
to seek legitimate admissions.
Rule 36 remains on either coast
and in between a valuable time
saving tool to get admissions
on matters that are not case
dispositive. And there are still
conseguences if your opponent
doesn't make admissions she
should have. Rule 37(c)
provides for attorneys fees and
expenses if a party fails to
admit an RFA and the matter is
later proved true, unless (a) the
request was objectionable; (b)
the admission sought was of no
substantial  importance;  (c)
there was a reasonable ground
to believe that the matter might
not be proved; or (d) there was
other good reason. These are
not necessarily easy obstacles
to navigate — but if they are, the
court has no discretion but to
award fees. Foster Poultry
Farms, Inc. v. SunTrust Bank,
377 Fed. Appx. 665, 672-673
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(9th Cir. Cal. 2010). See also,

McGrath v. Botsford, 938
N.E2d 58 (2d Dist.
2010)(interpreting Illincis

counterparts to Rules 36 and
37).

So where are we? We
once thought that RFAs were a
potentially powerful tool that
could be exploited to great
effect by the savvy. Now, not
so much. RFAs remain an
expedient, but they are a
shaping tool, not a power saw.
That's OK. Asked how the
Eagles made their music great,
Don Henley said “It all
depends on how you use the
tools” Learn to use all the
tools, even the small ones.
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DISCOVERY
Give Me A Break

Until  medica  science
develops  the eight-hour
bladder, there will be breaks
during depositions. And during

bresks, there  will be
conversations among witnesses
and their lawyers.

But whether you can have
those conversations — and keep
those conversations private —
may depend upon the state in
which your deposition occurs.
In Ecker v. Wisconsin Central
Ltd., 2008 U.S. Dist. LEXIS
121200 (E.D. WI 2008), the
Court found that there is

nothing improper about
exchanges - privileged
exchanges — between witnesses
and their lawyers during
breaks. But recently, in
Chassen, et al. v. Fiddity

National Title Ins. Co., et al.,
2010 U.S. Dist. LEXIS 141852
(D. N.J. 2010), the Court found
that such conversations are
improper; and to the extent that
they occur, those conversations
are not privileged and are
subject to discovery.

Chassen relied entirely
upon on Hall v. Clifton
Precision, 150 F.R.D. 525
(E.D. Pa. 1993) and Ngai v.
Old Navy, 2009 U.S. Dist.
Lexis 67117 (D. N.J. 2009)
(which itsdf relied amost
entirely on Hall). So it al
comes back to Hall.

To borrow from W.C.
Fields, al things considered,
I'd rather not be in
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By Robert L. Byman

Philadelphia. [OK, if you've
heard it, skip ahead. But Fields
famously said “lI was in
Philadelphia once. It was
closed.” Fields tombstone is
etched “All things considered,
I'd rather be in Philadelphia.”]
Don't get me  wrong;
Philadelphia is a lovely place.
But | have no grandchildren
there, as | do in abundance in
Wisconsin.  And grandchildren
aside, | would rather be in a
jurisdiction where | can be a
lawyer. And, frankly, |1 have
trouble figuring out how |
could do that if not alowed to
talk to my client.

Lawyers Behaving Badly

Questionable conduct
sometimes leads to
questionable orders. In Hall,
Todd, Hall's lawyer, demanded
that Stewart, Clifton’s lawyer,
give him copies of the
documents that would be used
in advance of Hall’s deposition.
Stewart declined to do so. We
can debate the civility and
maybe even the efficacy of
that, but Stewart was clearly
within  his right. The
deposition commenced. But
when Stewart engaged Hall in
the standard foreplay, telling
him that Stewart would happily
rephrase a question if Hall did
not understand it, Todd
interjected: "Mr. Hall, at any
time if you want to stop and

talk to me, all you haveto dois
indicate that to me." Stewart,
no doubt, stewed. Stewart
asked a question that had
within it the word “document.”
Todd interrupted the deposition
to confer, and when he and

Hal returned, Hal asked
Stewart to define the word
“document.” Stewart, no
doubt, fumed.

And then Stewart showed
a document to Hall and began
to ask a question, but before he
got to his virtual punctuation
mark Todd said, "I've got to
review it with my client" and
announced that he needed to
confer. No more Mr. Nice
Guy; Stewart had had enough.
He adjourned the deposition
and cdled the judge.
Understandably, the judge
found the conduct of Todd a
tad short. And so he issued an
order — that other courts later
adopted in whole or in part —
that essentially outlaws all
communications between client
and lawyer once the deposition
commences.  “Counsel and
their witness-clients shall not
engage in private, off-the-
record conferences during
depositions or during breaks or
recesses, except for the purpose
of deciding whether to assert a
privilege.” Hall, supra at 531-
32.

In Ngai, Nga’s counsel
deposed an  Old  Navy
executive. The witness, his

lawyer, and the plaintiff's
lawyer were al in different
states, hooked up solely by
video conference. Well, not
solely. During the deposition,
plaintiff’s counsel received a
text message from defense
counsel stating “UR doing
fine.” Plaintiff’s  counsel
responded “U talking to me?’
Ooops. Defense counsel shot
back — no, that message was
meant for his son. Smelling a
rodent, plaintiff's counsel
demanded that all texts be
preserved and produced. A log
showed that the witness and his
lawyer exchanged five text
messages during the one-hour
deposition.

So let's get this straight.
The lawyer and withess were in
secret communication during
the deposition, and it was
impossible to tell if messages
were exchanged after questions
were posed and before answers
were given. When confronted,
the lawyer falsely denied that
he was conversing with the
witness in real time. Gosh,
can't expect the judge to be
upset with that, can we?
Adopting Hall, the court found
there was no privilege for those
text messages.

There are too many cases,
too little time, where the cretins
of our profession act badly and
whip judges up into the Wrath
of Khan. So the judgesin Hall,
Ngai and others found it

jenner.com.



appropriate to issue blanket
orders to prevent this witness
coaching. And as part of the
order “Any conferences which
occur . . . are a proper subject
for inquiry by deposing counsel
to ascertain whether there has
been any witness-coaching. Id.

Let'sHear It
For The Coach

Witness coaching. Ugh.
Terrible. Um, no, wait, not so
fast. What's wrong with
coaching awitness? Aren't we
supposed to coach  our
witnesses? A football coach
coaches his players — that’s his
job. He coaches them to play
fair and follow the rules, but he
coachesthem. He can't run out
on the field and coach once the
ball is in play, but he can and
should coach during time-outs,
quarter breaks and half time. If
he doesn't coach, he isn't a
coach. How is it different for
lawyers? Of course we can't
coach dirty play. We can't
coach a witness to lie or to
distort or mislead. We can't
coach between question and
answer any more than the
football coach can jump in
between snap and whistle. But
if we don't coach, we aren't
lawyers.

The judge in Hall derived
his rationale from F.R.C.Proc.
30, which provides that
deposition testimony is to be
taken in the same manner as
trial testimony. From that, the
court reasoned that conferences
are not permitted during tria
testimony and thus should not
be alowed during depositions.
Oh, OK, | get it. Wsdl, no,
wait, not so much — what rule
says that lawyers can't talk to
their clients at breaks during a
trial ?

There is no such rule. No
judge of my acquaintance
would alow a lawyer to
consult with his client between
guestion and answer. | have no

problem with that. | know
some judges who restrict
communications during breaks
during cross-examination. |
have some concern about that
but not one that has ever
provided an opportunity to ask
a court of appeals to consider
the issue of depriving the right
of counsel to a client smply
because he is giving testimony.
But | concede that individual
judges may in individual
circumstances in individua
cases decide that there are
compelling reasons that justify
that the attorney-client
relationship be curtailed. But
thereis no blanket trial rule that
says that counse cannot
counsel his client during atrial,
nor should there be.

If you represent the
plaintiff, it is likely that she
will be examined as your first
witness on direct and on cross
and on redirect. Sheislikely to
be called as the last witness in
the rebuttal case days later. If
the rule is that a lawyer cannot
confer once the witness is
sworn until testimony s
concluded — you would not be
alowed to talk to your client
during the entire trial!

There is no such rule.
Now, there are judges who
think there is a rule, and since
they are the judges, that is the
rule in their courtroom, at least
until a court of appeals rules.
Darrow was once waxing
edoguent, when the judge
interrupted to ask “Are you
suggesting, Mr. Darrow, that
ignorance of the law is a
defense?”  Darrow shot back,
“Why no, your Honor. All men
are presumed to know the law —
al men, the butcher, the tailor,
the candlestick maker, al men
— except of course trial judges,
for whom we have wisely
provided courts of apped.”
There are judges who think that
lawyers should not be allowed
to speak with their clients
during breaks — but | have not

yet found one of those judges
on a court of appeal.

In a criminal proceeding,
the right to counsdl is absolute,
per the Sixth Amendment.
There is no such right in civil
proceedings, but when counsel

is present, there is no
justification for a blanket
prohibition. Nor is there any

need to prohibit that counsel
out of some perception that we
need to protect against
improper coaching. The real
world is protection enough.

The witness squirms
during his cross-examination.
He admits that he never looked
at the speedometer so he can't
say whether he was speeding or
not. A break iscalled. Andon
redirect he now remembers that
there was a police cruiser
behind him for 5 miles so he
pretty sure, speedometer or not,
that he wasn't speeding. Was
he coached to remember a fact?
Probably? Sowhat? It'safact,
not an invention. The other
side is free to ask how he came
to his refreshed recollection —
that's probably not privileged
since it was meant to be
conveyed, but again, so what?
If the witness wants to tell the
juy  “My memory was
refreshed by my lawyer but |
won't tell you what we said to
one another” good luck. The
point is that there is nothing
wrong with legitimate
coaching, or with the adversary
pointing out that the witness
and lawyer talked during a
break.

The court in Ecker .
Wisconsin Central Ltd., 2008
U.S. Dist. LEXIS 121200 (E.D.
WI 2008) got it right. Of
course, it did not have to ded
with the toxic facts that
presented in Hall and Ngai.
After Ecker's counsel
completed his questioning at
the deposition of a Wisconsin
Central employee, a break was
taken; the railroad's lawyer
then €licited testimony that
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clarified and perhaps
contradicted the direct
testimony. Ecker moved for

sanctions, citing Hall for the
proposition that there was
improper coaching during the
break. The court found that a
lawyer “has an ethical duty to
prepare a witness.” The court
adopted the rationale
articulated in In re Stratosphere
Corp. Sec. Lit., 182 F.R.D. 614,
620 (D. Nev. 1998) that
“nothing precludes counsel
from speaking to his or her
client/witness during recesses
called by the court during trial
or during regularly scheduled
recesses of depositions.”

Follow The Rules

So now you know where |
stand. Breaks in depositions
are inevitable. Of course those
breaks cannot legitimately
come between question and
answer. But at legitimate
bresks, conversations between
counsel and counseled are
permissible, even desirable,
and are privileged. That's
where | stand, but no one has
issued me a robe. If you find
yourself in Philadelphia or New
Jersey or wherever, figure out
and follow the rules that apply
there. But try to get the case
moved to Wisconsin. And if
you see redly cute kids, they
may be my grandchildren.
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DISCOVERY

. u
How To Invite A Party To Your Party

It isn't much of a party if
no one comes. To get a party
to your party you need to invite
her — or maybe subpoena her.

Subpoena? A party? For a
deposition? | had never redly
thought so — for 40 plus years,
when | have wanted to depose
an adverse party, | have smply
sent out a notice; that aways
worked. But maybe | have just
been blessed with compliant
adversaries. And as the old
Arabian proverb goes, “No
matter how far you travel the
wrong path, go back.” It may
be time to go back and rethink
our path — or, better yet, it may
be time to clarify the rules so
that we may safely continue.

It was my friend Brook
Lathram from Bass Berry &
Sims in Memphis who got me

thinking.  The Civil Rules
Advisory  Committee  has
circulated proposed

amendmentsto F. R. Civ. P. 45
for public comment by
February 15, 2012. The
proposed amendments are
excellent. They grestly
eliminate  confusion  and
simplify issues on the issuance,
service and compliance with
subpoenas. But Brook found
something in the proposed
amendments he posits could
have the unintended
consequence of overturning
settled case law on the location
of party depositions.

By Robert L. Byman

OK, let’s context up alittle
hypothetical. Richie Rich, who
resides in Chicago, drives his
Bentley down Bede Street,
looking for Elvis but finding a
pothole. He sues the City of
Memphis for the substantial
damage to his car in the Federal
District Court for the Western
District of Tennessee. Brook,
representing the City, sends
Richie a notice for a deposition
to occur in Memphis. Under
settled law, Rule 30 governs
party depositions, and Rule 30
would compel Richie to come
to Memphis, absent some
showing of hardship that he
and his Bentley are incapable
of  making. See, eg.,
Karakozova v. University of
Pennsylvania, 2010 U.S. Dist.
LEXIS 102731 at *4-5 (E.D.
Pa. 2010) (“Under the Federa
Rules of Civil Procedure the
location of a deposition is first
left to the party noticing the
deposition. Fed. R Civ. P.
30(b)(1). Where defendant has
requested that plaintiff appear
for her deposition within the
forum district in which she has
chosen to file suit, she must

appear for her deposition
absent a  showing of
unreasonable  hardship  or

exceptional circumstances.”).

The Proposed Amendments
Set The Place Of Compliance

But as Brook points out,

the proposed amendments to
Rule 45 could give Richie an
argument that might force
Brook to come to Illinois (ugh)
for the deposition. As it
currently exists, Rule 45 does
not directly address the location
for compliance with a subpoena
— it sets out the geographical
limits for service and for
guashing or modifying a
subpoena, but it doesn’'t say

anything about where a
subpoena  can command
attendance. The Advisory
Committee’s proposed

amendments would add a new
provison to Rule 45 to
expressly govern location:
(c) Place of Compliance.
QD For a Trial, Hearing,
or Deposition. A subpoena
may command a person to
attend a tria, hearing, or
deposition only asfollows:
(A)  within 100 miles of
where the person resides, is

employed, or regularly
transacts  business  in
person; or
(B) within the state
where the person resides, is
employed, or regularly
transacts business in
person, if

the person is a party or
party’s officer, or

(i)  the person is
commanded to attend artrial
and would not incur
substantial expense.

So here’ s the rub, as Brook
points out.  This proposed
language would give a party
the valid argument that a party
must be subpoenaed for
deposition — and that the
subpoena can only require a
location within 100 miles or
within the state of the
deponent’ s residence.

And as | mulled over
Brook’s point, it occurred to
me that even the existing Rules
permit the same argument,
although it would be a bigger
stretch.

It IsNot Clear That Notice
Is Enough To Compel
Attendance By A Party

We assume that notice
suffices to get a party to a
deposition, but why exactly is
that? Rule 45, even as it
currently exists, is in tension
with Rules 30 and 37. So
maybe, as proposed
amendments to Rule 45 are

considered, we ought to
eiminate any possible
confusion.

Courts have long assumed
that notice is sufficient to
compel a party’s attendance at
adeposition. Spaeth v. Warner
Bros. Pictures, Inc.,, 1 F.RD.
729 (S.D.N.Y. 1941)(“It is not
necessary to serve a subpoena
on a party”). Collins wv.
Wayland, 139 F.2d 677, 678
(9th Cir. Ariz. 1944) cert. den.
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322 US. 744, 64 S. Ct. 1151
(“true, that no subpoena was
served on appellant . . . [but] he
was a party, and therefore no
subpoena was necessary”).
And, let's see a show of hands
if anyone disagrees, | have
never seen anyone successfully
clam that a notice is not
sufficient.

Maybe so, but Spaeth cited
no authority; and Collins
merely cited Speath. And Rule
30 doesn't exactly say that
notice is sufficient to compel
attendance. Rule 30 simply
says “A paty who wants to
depose a person by ora
guestions must give reasonable
written notice to every other
party.” That is, you can’'t make
a deposition a private affair by
getting a witness to attend
without notice to all parties.
But the Rule doesn't expressly
address the method by which
you actualy compel the
witness to attend. It simply
says that whether the witness
shows up by agreement, by
subpoena, or perhaps by Divine
intervention, all parties have to
have naotice.

Now, Rule 30 and Rule 37
each contemplate sanctions in
the event that a noticed
deposition, as opposed to a
subpoenaed deposition, doesn’t
go off as planned. Rule 30(g)
provides for recovery of the
expenses for attending a
deposition that doesn't occur
because “the noticing party
failed to . . . serve a subpoena
on a nonparty deponent, who
consequently did not attend.”
Rule 37 permits sanctions if a
party “fails, after being served
with proper notice, to appear.”

So, clearly, if you can be
sanctioned for not complying
with proper notice, then notice
isall that is needed to compel a
party deposition, right? Well,
yeah, that seems right. But if
that is right, if al you need is
notice, then why on earth does
Rule 45 contemplate the use of

a subpoena for
deposition?

Current Rule 45 (¢)(3)
states that “the issuing court
must quash or modify a
subpoena that . . . requires a
person who is neither a party
nor a party's officer to travel
more than 100 miles from
where that person resides.” If
no subpoena is required for a
party, why does the Rule need
to qualify what kind of person
is entitled to seek to quash a
subpoena? We are taught to
find meaning in all of the
language in a rule; the phrase
“person who is neither a party
nor a party’s officer” has no
meaning unless a subpoena can
be issued to a party. I'm
confused.

And at least one federal
judge shares my confusion.
Although following the main
stream and holding that “a
subpoena is not necessary to
compel the attendance of a
party to a deposition,” Judge
Robert Potter, in Howell wv.
Morven Area Medical Center,
Inc, 138 F.RD. 70, 71
(W.D.N.C. 1991) was troubled
that “the Federal Rules of Civil
Procedure are not entirely clear
about this point.”

a party

So We Need One
Further Amendment

And if it is not entirely
cler now, the proposed
amendments will make it even
more not clear. The proposed
amendments make it crystal
clear that deposition subpoenas
may be served on parties
without clearing up what that
means as to the place of
compliance.

Now, Brook limits his
concern over the proposed
amendments to depositions as
opposed to tridls. But my
personal view isthat thereisno
reason to permit confusion in
either context. Here's the
point. Parties, being parties,

are subject to the jurisdiction of
the court. If the rules are clear
that notice is enough to compel
attendance — at deposition or at
trial — then enough is enough.
Non-parties are not before the
court until they are brought
before the court via subpoena.
So we need Rule 45 for non-
parties; but all we really need
for parties is clarity that notice
is enough.

Maybe it an't broke
Maybe Brook and | and Judge
Potter are al crazy, maybe
thereis no lack of clarity. But
if others see the same problem,
the fix is so easy. All we need
isaprovision in Rule 45 (or in
30 or anywhere else) that says
“A  paty's attendance at
deposition or triadl may be
compelled by notice without

any requirement for a
subpoena.” [The Advisory
Committee will rightly

conclude that the fix isn't quite
as simple as that, but | have a
word limit here.] If you agree,
drop the Committee a note by
February 15.
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DISCOVERY
The Unwritten Rule — Get Out Of Jail Free

Every basebal fan
knows that the unwritten
rules are the most important.
Oh, there is a place for
written rules, like Rule 1.10:
“The bat shall be a smooth,
round stick not more than
2.61 inches in diameter at
the thickest part and not
more than 42 inches in
length.” Good rule. Niceto
know. But the redly
important rules, like “Never
make the first or third out at
third base,” are not written.
You have to know the game
to play the game well.

| thought | knew the
evidence game — but I’ m not
so sure any more. | thought,
having read Federal Rule of
Evidence 502, that |
understood it. But | had the
good fortune recently of
being on a panel with Judge
Lee Rosenthal, who chaired
the Rules Advisory
Committee which drafted
the rule, and she put some
pith in my epiphany.

Now, | knew that Rule
502(d) alows litigants to
save the time and cost of
exhaustive privilege review
by reducing the risk of
waiver for areduced review;

By Robert L. Byman

but | didn't know, until
Judge Rosentha clued me
in, that it ismuch more. Itis
nothing less than a
Congressional pardon for
gross negligence — a get out
of jail free card that lets
litigants forego privilege
review altogether without
fear of waiving privilege.
Well, maybe.

Rule 502 Saves The Time
And Cost Of Exhaustive
Privilege Review

Let’s review.
to address the growing
concern of the cost of
privilege review engendered
by eectronic discovery,
Congress enabled Rule 502.

Now, when we talk
about waiver, there is a
spectrum of possibilities.
Waiver, like any other
crime, can be intentional,
knowing, negligent or
reckless. Rule 502 expressly
covers the intentiona and
knowing. 502(a) provides
that intentional waiver does
not waive privilege for
undisclosed materia, unless
the undisclosed material
concerns the same subject

In 2008,

matter and fairness dictates
that the undisclosed material
be considered together with
the disclosed. Rule 502(b)
provides that inadvertent
(knowing) disclosureis not a
waver — so long as
reasonable steps were taken
before disclosure to prevent
the disclosure and, once
known, reasonable and
prompt steps were taken to
rectify the error. Rule
502(e) implicitly covers the
negligent and reckless; the
parties may agree on the
effect of any disclosure,
careful or careless, and that
agreement will bind the
parties. But only the parties.
Not the legion of other
litigants waiting to bring me
too suits.

But Rule 502(d) — wait
for it, this is the redly
important part — provides
that the Court may, on
motion or on its own, “order
that the privilege or
protection is not waived by
disclosure connected with
the litigation pending before
the court — in which event
the disclosure is aso not a
waiver in any other federa
or state proceeding.” Hah!

Take that, legion.

But how far exactly
does 502(d) go? Now, I
thought | knew. You agree
upon or litigate what is
reasonable for the
circumstances of your case;
you have the court find that
it is reasonable to run a
focused search against your
ESI by filtering for
particular custodians and
specific terms; you will do a
privilege review of the
documents culled by that
process, but everything else
will be produced without
delay, with a right of claw-
back. Y ou save the time and
cost of looking at the
majority of documents that
are unlikely to contain
privileged information,
without waiving privilege if
those steps fail to catch
something.  And once the
court blesses that agreed set
of steps in the form of an
order, the privilege is
maintained, not only in your
case but as to al other
litigants in &l other
litigation. Pretty good deal.

| got that. But Judge
Rosenthal opened my mind
to greater possibilities. | had
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thought, it turns out
unreasonably, a 502(d) order
had to be consistent with
502(a) and (b), had to be
based upon reasonable steps;
that is, | assumed that the
court had to find that the
steps to be taken to prevent
disclosure were reasonable,
and then enter an order that
would prevent other litigants
from relitigating what is
reasonable. But Judge
Rosenthal directed me to the
phrase in the Advisory
Notes. “the court order may
provide for return of
documents without waiver
irrespective of the care
taken by the disclosing

party.”

A Rule 502(d) Order
Prevents Waiver Without
Regard To The Care Taken

|  hadn’t appreciated
that. Rule 502(d), it seems,
doesn't merely protect the
intentional and inadvertent;
it also shelters the negligent
and wantonly reckless.

Now, the written Rule
does not expressly say that
the court is free to enter a
502(d) order that eviscerates
502(a) and (b), but that is
what the Notes appear to say
— or a least what some
pretty smart judges think
they say. Paul Grimm,
Chief Magistrate Judge for
the District of Maryland and
a prolific legal scholar,
writes that Rule 502(d)
“clearly contemplates’ that
the court “can approve
procedures that would not
otherwise pass muster”
under the rest of the Rule.
Richmond Journal of Law
and Technology (“JOLT”"),
“Federa Rule of Evidence

502: Has It Lived Up To Its
Potential?” Vol. XVII, Issue
3, p. 68 (2011).

So it is not just that a
502(d) order can assess and
determine what constitutes
reasonable steps — it can
dispense atogether with
reasonableness — and bind
future litigants.

You could decide to
produce the entirety of your
client's e-mail archives —
including the e-mails of the
client's general counsdl.
You know, not just suspect,
but know that privileged
materials will be included in
that data dump. You are
consciously taking not the
dlightest precaution to filter
out privileged material. If
soth were an Olympic
Event, you would be the
gold medalist. But if the
court were to enter an order
approving that, you have
your get out jail free card —
no waiver of privilege.

Wow. | had no idea
Now, | take some comfort
that | am not unique in my
former ignorance — Judge
Grimm notes that “a
disappointingly small
number of lawyers seem to
be aware of the rule and its
potential.” 1d. at 2. And not
just lawyers, at least some
judges have the same mis-
read that | did.

In Spieker v. Quest
Cherokee, LLC, 2009 U.S.
Dist. LEXIS 62073 (D. Kan.
July 21, 2009), Quest
estimated that a privilege
review would cost $250,000;
Magistrate Judge Karen
Humphreys was asked to
ameliorate that cost by
entering a 502(d) order that
would allow Quest to turn
everything over without

review, yet maintaining
Quest’'s privilege. But
Judge Humphreys declined
because, she reasoned,
502(b) requires reasonable
steps to maintain privilege
and, in her view, no steps
does not equal reasonable
steps.

Now, Judge Grimm
writes that Spieker and
similar holdings “fly in the
face of the clear intent of
Rule 502 and ignore the
rule’s explicit provisions.”
JOLT at p. 64. But | confess
| come out squarely on the
fence on this. | know that
Judge Grimm was there, he
was part of getting Rule 502
enacted, he knows what it
was meant to mean. But I'm
not sure that Judge
Humphreys got it wrong. |
have read Rule 502 over and
over and cannot find
anything that explicitly says
that a 502(d) order can be
totaly inconsistent with the
requirements of 502(b). If
the rule is as Judges
Rosenthal and  Grimm
believe, it is an unwritten
rule. And the single phrase
in the accompanying Notes
“irrespective of the care
taken” does not, at least for
me, express it any more
clearly. Does “irrespective
of the care taken” simply
mean “we aren’t going to re-
visit whether the right
amount of care was taken”
or does it grandly mean ”it
doesn’t matter that no care —
not one little bit — was
taken”?

Written Or Not, It'sa
Powerful Rule

WEell, one thing is clear
to me. Judges Grimm and
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Humphreys have the equal
right to come down on
opposite sides of the fence
on which | teeter. Rule
502(d) unambiguously says
that a court “may” — not
“must”, not “should” — enter
an order; and the Statement
of Congressiona Intent
which accompanies the Rule
could not be more explicit:
in any 502(d) order, “the
court retains its authority to
include the conditions it
deems appropriate.”

So here's the point. In
any case involving costly
privilege review, consider
Rule 502 carefully. Read
Judge Grimm's  JOLT
article, to which | cannot do
justice in my column’s 1500
word limit.

I’'m not sure you can
convince your particular
judge that it's OK to do
nothing at all, but you can
certainly reduce the cost of
discovery by using Rule
502, whatever it means.
Write that down. And don't
try to stretch a double into a
triple with no outs.
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DISCOVERY
You Get What You Pay For

“You know that we are
living in a material world . .
." - Madonna, 1984

It is, after all, a material
world.  Oh, sure, we do
some things out of civic or
moral duty, not expecting
any compensation beyond
the very real satisfaction of
doing the right thing. But in
commercia litigation, when
the principal issue is money,
the participants al tend to
develop an interest in getting
a fair share of the principal.
You hill by the hour. Your
experts bill by the hour.
Your client-witnesses are
dready paid to serve their
employers financial
interests. But what about
non-party fact witnesses?

Your retired former
plant manager, who is a key
fact witness in your breach
of supply contract case,
would like a little love
(make that money) to get off
her beach chair and come
out of retirement to help you
by preparing for and sitting
for a deposition. And the
price sheis asking — $500 an
hour — is peanuts compared
to the $100MM judgment

By Robert L. Byman

you are seeking. You want
a happy, motivated witness,
so this is a no-brainer — pay
her what she asks without
another  thought, right?
Well, wrong. Let'sgiveit a
little thought first.

The General RulelsThat It
IsImproper To Pay For
Fact Testimony

Let's stat with the
genera rule; agreements to
compensate fact witnesses
beyond standard subpoena
rates are against public
policy. Hamilton v. Gen.
Motors Corp., 490 F.2d 223,
229 (7th Cir. 1973); United
Sates v. Cinergy Corp.,
2008 U.S. Dist. LEXIS
123516, 34-37 (S.D. Ind.
Dec. 18, 2008). Indeed,
such agreements may hot
merely be contrary to public
policy — they may be
criminal. Section (b) of 18
USC § 201 [Bribery of
public officials and
witnesses], as you might
suspect from the title, makes
it a crime to offer or receive
“anything of value . . . with
intent to influence the
testimony” of awitness. But

take a good close look at

section  (c): “Whoever
directly or indirectly,
demands, seeks, receives,

accepts, or agrees to receive
or accept anything of value
personally for or because of
the testimony under oath or
affirmation given or to be
given by such person as a
witness upon any such tria,
hearing, or other proceeding,
or for or because of such
person's absence therefrom .
.. shall be fined under this
titte or imprisoned for not
more than two years, or
both.”

Forgive me a little
tangent here. Those of you
for whom English is not a
foreign language might
think that “whoever” means
“anyone.”  Ah, but then
Legalese would not be
among the languages in
which you are fluent.
“Whoever” means anyone —
except a prosecutor and his
witnesses. United Sates v.
Anty, 203 F.3d 305, 311-312
(4th Cir. N.C. 2000) (“we
hold that 18 U.SC. 8§
201(c)(2) does not prohibit
the United States from
acting in accordance with

long-standing practice and
statutory authority to pay
fees, expenses, and rewards
to informants even when the
payment is solely for
testimony”); see  also,
United Sates v. |hnatenko,
482 F.3d 1097, 1100 (9th
Cir. Cal. 2007); United
Sates v. Barnett, 197 F.3d
138, 144-45 (5th Cir. 1999);
United States v. Albanese,
195 F.3d 389, 394-95 (8th
Cir. 1999). So prosecutors
need not worry about 18
U.SC. § 201; but if you are
a defense lawyer or a civil
lawyer, “whoever” means
“you” and it is worth alittle
worry.

But There Are Exceptions
Now, there are
exceptions. 18 USC §

201(d) provides that sections
(b) and (c) do not prohibit
paying “the reasonable cost
of travel and subsistence
incurred and the reasonable
value of time lost in
attendance at any such trial,
hearing, or proceeding, or,
in the case of expert
withesses, a reasonable fee
for time spent in the

Mr. Byman is Treasurer and a Member of the Executive Committee of the American College of Trial Lawyers (ACTL) and a partner at
Chicago’s Jenner & Block. Mr. Byman can be reached at rbyman@jenner.com.
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preparation of such opinion,
and in appearing and
testifying.” So experts can
charge, and you can pay, a
fee. And fact witnesses can
charge, and you can pay, the
reasonable value of time
lost.

Weéll, that’s clear, right?
The reasonable value of time
lost. Hmm, for you fans of
black and white lines, you
may feel a hit unfulfilled.
What does “reasonable
value of time lost” mean?
WEell, let me tell you in no
uncertain terms. it means
whatever the individua
judge who is looking at your
individual facts thinks it
means. Compare
Consolidated Rail Corp. v.
Grand  Trunk  Western
Railroad Co., 2012 U.S.
Dist. LEXIS (February 16,
2012) ($125 per hour paid to
retired former employee
permissible) and United
Sates v. Cinergy Corp.,
2008 U.S. Dist. LEXIS
123516, 34-37 (S.D. Ind.
Dec. 18, 2008) (“A $200.00
per hour fee is beyond ‘the
reasonable vaue of time
los' for a person who
purports to be ‘retired.’")

Now the sheer
ambiguity of the word
“reasonable” ought to give
you some comfort that you
won't face a crimina
prosecution if you pay a
couple of hundred bucks to
your retired manager. But
$500? And at any number,
there are dtill ethica and
practical issuesto consider.

Witness Compensation Has
Ethical Implications

ABA Forma Ethics
Opinion 96-402, issued in

1996, remains the applicable
guideline adopted by most
of the States. The Opinion
holds that payments to
compensate a fact witness
for lost time are not an
ethical violation — so long as
reasonable. Oh, there we go
again. Reasonable. We
remain fixed in the eye of
the beholder, and individua
state ethics bodies could
behold differently. And if
they find you unreasonable,
you may find yourself
suspended. Check out Fla.
Bar v. Wohl, 842 So. 2d 811,
813 (Fla. 2003) (attorney
suspended for paying fact
witness $500 per hour plus
“usefulness’ bonus).

The Practical |ssues

OK, enough with the
nuclear possibilities. Factis,
it realy isn't likely that you
will face criminal or ethica
sanctions by paying a
witness some amount that is
in the zip code of
reasonable. But that isn't
the only issue. In Rocheux
Int'l of N.J., Inc. v. United
Sates Merchs. Fin. Group,
Inc., 2009 U.S. Dist. LEXIS
93082, 7-8 (D.N.J. Oct. 5,
2009), the Court found that
payments to a fact witness
of the relatively modest
amount of $4300 for
preparation and sitting for a
deposition disqualified the
witness from testifying at
trial.

Now, other courts have
taken a much more user-

friendly  approach. In
Platypus Wear, Inc. .
Horizonte Fabricacao

Distribuicao Importacao E
Exportacao LTDA, 2010
U.S. Dist. LEX1S 13472, 12-

13 (S.D. Fla. Jan. 8, 2010), a
motion was brought to
exclude the testimony of a
fact witness who had been
“improperly” paid about
$5300 at $150 per hour. But
the court declined and
decided instead that the
proper remedy was
disclosure to the jury of the
payments. And while the
Platypus court had what
looked like reasonable
compensation, other courts
have come to the same result
in the face of apparent
EXCess. In Caldwell wv.
Cablevision Sys. Corp., 86
A.D.3d 46, 53-54 (N.Y.
App. Div. 2d Dep't 2011),
the witness payment was
clearly over the top — a
doctor was paid $10,000 for
taking off a single afternoon
simply to authenticate a note
in a medical history as a
business record. The court
assumed that the amount
was unreasonable; the court
wasn't asked, so did not
opine on the ethicad
considerations. But the
court found that the proper
remedy was to instruct the
jury on bias and let them

weigh the doctor’s
testimony in light of its
price.

And there is the real
crux. In theory, paying a
fact witness has implications
that range from crimina to
ethical to strategic. But
theory aside, in practice
there is one practica
constant — if you pay a
witness for fact testimony,
you get what you pay for —
and the credibility of that
testimony is tarnished in
direct proportion to the
degree of varnish.

So what do you tell your
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retired manager when she
asks for $500 and hour to
prepare for and give a
deposition? Well, you tell
her that her cooperation is
invaluable, and that you
would gladly pay anything
for her truthful testimony —
but that there is a crimina
statute that could put you
both at risk if the amount is
deemed to be unreasonable.
And, more important, you
want her to look credible
before the jury when the
case goes to trial. So what
amount can we confidently
predict that a jury will find
acceptable? She made
$150,000 the last year she
was employed, so you
wouldn't break a sweat
paying her at that rate - $75
per hour. You could easily
justify adding something for
inflation and something for
luring her away from that
beach she retired to, so
$125-50 per hour still seems
easily defensible. But $500?
It just looks bad. Reason
with her. And if she won't
see reason, see if you can
find a different witness.
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DISCOVERY

.
Predictions on Predictive Coding

By Robert L. Byman

“I's hard to predict
things, especially the future .
.." -Yogi Berra

Well, actualy, it's not
al that hard to see that
predictive coding is the
future — some call it a game
changer as courts begin to
accept, even require it. But
heres my  prediction:
predictive coding is a cool
new tool, but it will not
solve the basic problem.

Discovery  will  remain
expensive;,  parties  will
remain combative;, and

courts will remain perplexed
as they try to sort things out.
As Pogo so aptly put it, “I
have met the enemy and it is
us” We lawyers are the
problem. New tools are nice,
but new attitudes would be
better.

What's The Problem?

The problem is that
lawyers too often view
cooperation and compromise
as antithetical to zealous
advocacy; we distrust and
oppose  whatever our
opponent proposes. If you
want to use predictive

coding, | don't. If | want to
use 20 search terms, you
want 50 different ones. If
you want to search 20
custodians, | demand 200.
And when, invariably, the
receiving party claims
production isincomplete, we
race one another to court.
And we aways have.
Whether BC (Before
Computers) or AD (After
Digitization), the problem
has always been the same. In
the old days, before e-mail
and digital imaging, we
deat with mostly paper.
There were cases in which
the universe was immense —
warehouses filled floor to

ceilling with boxes of
documents. We did not
manually review the

universe but rather selected
a subset by looking at the
labels on the boxes to
identify those that might
house something responsive.
And then we fought over
whether we had looked in
the right boxes.

The digita age is no
different, just more so. We
still cull from the universe
and manualy review a
subset. The big differenceis

that the big universe cases
are no longer the exception
and the universes are
exponentialy bigger. We
need tools to efficiently
explore such universes.

Predictive Coding For
Real Dummies

Predictive Coding for
Dummies, (John Wiley &

Sons 2012), tells you
everything you need to
know about predictive

coding; read the book, but
here is the reader's digest
version.

If you have avast digital
mass to review you could
machine cull, using Boolean
logic search terms. Looking
for documents about the
valuation of commercia
property in New York?
Then, maybe, search for,
among other terms, “asset”
and “New York” or “NYC".

But your search will
capture a host of fase
positives and miss lots of
real positives. You will
snare an email about taking
a basset hound to the
BonnyChic Dog Groomer,
but miss a smoking gun

document where the author
had fat thumbs or too many
cocktails and typed “Mew
Norj” instead of “New
York.”

Enter predictive coding.
A datigticaly significant
random sample is pulled
from the universe, carefully
reviewed, and tagged for
relevance. The reviewers tag
as irrelevant messages about
bassets and identify spelling
glitches; they identify and
rate the relevance of the
documents. They feed their
findings to the computer so
that it learns the difference
between relevant and not;
and then the process is
repeated — usually 4-7 times
but as often as necessary —
until the computer recadls
with  sufficient precision
relevant documents with an
acceptable error rate and is
ready to select documents
from the universe without
further human intervention.

The Real Problem

But here's the rub.
Remember, your adversary
demands  all relevant
documents — and if the goa
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is to find all, none of this
works. Not search terms, not
predictive  coding, not
manual review, not al of the
above. No matter how it is
done, you are going to miss
a dgnificant number of
responsive documents.

Humans err. Innocent
reviewers negligently miss
relevant documents out of
fatigue or lack of wit; less
than innocent reviewers
omit relevant documents out
of facileness or sharpness of
wit. Technol ogy-assisted
review is often more
accurate  than manual
review. See Grossman &
Cormack, “Technology-
Assisted Review,” Rich.
J.L.&Tech., (Spring 2011).

But don’t pop the corks
just yet. Machine searches
aren't al that accurate
either.

In the first case in which
a court ordered the use of
predictive coding  over
objection, Global Aerospace
Inc. v. Landow Aviation,
L.P., Case No. 61040,
Loudoun County, VA, the
coding agorithm culled
173,000 relevant documents
from a universe of 1.3
million. But manual checks
of samples found that the
machine had found only
81% of relevant documents.
See “Is predictive coding
better than lawyers at
document review?” ABA
On-Line Journal (Jan. 22,
2013).

81%7? What? Our fancy-
schmancy predictive coding
missed 19% of 1.3 million
relevant documents — a
guarter million unproduced
documents? Lawyers, start
your engines, write those
motions to compel.

The Solution is
Cooperation

But wait, not so fast. In
Da Slva Moore v. Publicis
Groupe, 2012 U.S. Dist.
LEXIS 23350, (S.D.N.Y.
2012), Judge Andrew Peck
approved a  predictive
coding protocol over
objection that admittedly
was a few gigabytes shy of
perfect. So what? Tattoo the
words of Judge Peck on
your arm and display them
proudly: “The Federal
Rules of Civil Procedure do
not require perfection.” Id.
a *34. What the Federd
Rules do require is “the just,
speedy and inexpensive
determination of  every
action” (Rule 1) and that the
cost of discovery be
proportional to the amount
at stake (Rule 26). So 81%
may be just fine for some
cases — maybe more than
fine for some others, less
than fine for till others.

81% was just fine in
Global because, even though
predictive  coding  was
imposed by the court over
objection, the process was
transparent.

In Da Slva Moore,
Judge Peck heartily endorses
the Sedona Conference
Cooperation  Proclamation
(www.TheSedonaConference.orq)
— which directs that the
parties engage in a
transparent and cooperative
dialog to design an efficient
discovery plan at the outset
of the litigation; and if
cooperation doesn’'t work,
he urges that parties see the
Court — before investing the
time and machismo in a
potentia fight.

Judge Peck is joined by
many thoughtful  others,
such as Judge Nan Nolan in
Kleen Products LLC .
Packaging Corp. of
America, 2012 U.S. Dist.
LEXIS 139632 (N.D. IlI.
2012). More than a hundred
other Federal judges have
endorsed the Cooperation
Proclamation  since its
publication in 2008. Which
begs the question, why only
a hundred? There are 1700
Federa judges and
magistrates; roughly 24,000
state and administrative
judges. What judge thinks it
is wrong for parties to
cooperate?

| suspect that no judge
thinks so. In fact, doesn't it
seem off that we need a
proclamation and judicia
endorsement to champion
cooperation?

We need these things
because we don't as a rule
play well with others. And
as we bicker, we drive up
the cost of litigation for our
hapless clients while we risk
persona  sanctions  for
ourselves as the Court grows
weary of the playground
antics.

So let's re-think. If you
want to — and you should
want to — avoid the time,
distraction and downside of
discovery disputes, what is
the best way to do that?
Duh. Enter into a
cooperative agreement with
your adversary — you can't
be criticized for following a
discovery protocol  both
sides agreed to. And if you
try and fal to reach an
agreement, run to Court —
now, not later, to ask the
court to mediate and impose
a protocol. You can't be
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criticized — or sanctioned —
for a transparent plan
approved in advance by the
court.

We have to control our
inner beasts. It is not
weakness to cooperate in
discovery; it is good sense.
Predictive coding may or
may not be the right tool for
every case. But transparency
and cooperation always have
been, aways will be, good
ways to go.
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DISCOVERY

In  September 2012,
Facebook posted that it had
reached the one billion user
mark — one in every seven
persons on the planet,
Facebook beamed, has a
Facebook account. Waell,
actually, Facebook only
knows how many accounts it
has, not how many persons.
Anthony Weiner must have
two accounts, onein hisown
name and one in the name of
Carlos Danger. And with so
many possible plays on
names for Weiner and his
friends (Redly? Her name
was redly Sidney Leathers,
even before she started her
porn site?), it's a fair guess
he has more than two
accounts.

A billion, a schmillion,
whatever — Facebook has a
lot of users. Every one of
them a potential gunshot to
their own foot.

Let Me Show You
How Funny | Am

Take Toby Sutton, hired
as a Funeral Science
professor who, for reasons
that must have seemed
funny to him at the time,

Facing Facebook

By Robert L. Byman

posted to Facebook “Toby
Sutton hopes this teaching
gig works out. Guess |
shouldn't have cheated
through mortuary school and
faked people out.” Toby,
you're ariot. Oh, and Toby,
you're fired. Sutton .
Bailey, 702 F.3d 444 (8th
Cir. 2012).

Take Franklin Jeffries,
embroiled in a visitation
dispute, who thought he
would express his thoughts
in a music video he posted
to his Facebook account
with the catchy lyric: “ Cause
if 1 have to kill ajudge or a
lawyer or a woman | don't

care. 'Cause this is my
daughter  we're  taking
about.” Oh, Franklin, what

a kidder you are — hilarious!
Oh, and you're guilty of
transmitting a threat to
injure a person in interstate
commerce, 18 U.SC. §
875(c). Go directly to jail.
Do not pass Go. United
Sates v. Jeffries, 692 F.3d
473 (6th Cir. 2012).

Or take Chelsea Chaney.
Chelsea, it seems, had her
picture taken, when she was
a 17 year old high school
senior, standing next to alife

sized cardboard cut-out of
Snoop Dogg (now Snoop
Lion), as he proudly holds a
can of 12% alcohol Blast.
Chelsea herself is clad in an
itsy bitsy teeny weensy
bikini that shows off her
navel piercing and bling.
Chelsea was proud enough
of the picture that she posted
it to her Facebook account.

Now, Facebook does not
allow minors to make their
accounts available to the
entire public.  The least
restrictive privacy setting a
minor can select is “friends
plus friends of friends.” So
that’s how Chelsea
“protected” her picture.

The typica old man
who writes columns for the
National Law Journal has
39 Facebook friends, so let's
assume that a hip, attractive
high school senior has at
least a hundred friends; and
every one of her friends has
fifty different friends. So
Chelsea could easily have
figured out that she was
sharing her Snoop Dogg,
Blast bling moment with
5000 people, give or take.

And one of the people

she shared with, who

apparently was a friend of
one of Chelsea’s friends,
happened to be an
administrator at her high
school who downloaded the
photo for a seminar he was
putting on for a couple
hundred people as an
example of “be careful what
you post.” He was trying to
make the point that maybe,
just maybe, Chelsea — and
others like her — might not
want pictures like these
available on-line. Forever.
It might be embarrassing.

How Embarrassing

Exactly! Chelsea was
outraged to have her
embarrassing photo shared
with 200 people! Her
parents were outraged! Her
lavyer  was  especidly
outraged! Chelsea filed suit
against the School District,
seeking two million dollars
in damages for intentional
infliction of  emotional
distress. Chaney v. Fayette
County  Public  School
District, Case No. 13-cv-
00089, U.S. District Court
for the Northern District of
Georgia.
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Did | say Chelsea was
outraged? What she actually
said — on camera — was “I
was embarrassed. | was
horrified.” So embarrassed
and horrified that she gave
express permission to the
news media to republish the
same picture as she
explained her horror.
Whether permission was
needed is a fair question,
given that Chelsea had
already posted the photo in a
way that allowed 5000 or so
people to see it, copy it,
download it and transmit it —
but she gave permission for
the media to use the photo
and, boy, did they ever.
Google “Chelsea Chaney
Facebook Lawsuit” and you
will get about 70,000 hits,
most of them with copies of
the photo or videos that
imbed the photo or links to
the photo. Fox News, USA
Today, Huffington Post, and
ABC News, among many
others, post the picture. The
ABA Journal does not post
it — but there is an easy link
that makes the photo a
finger press away.

| take Chelsea at her

word that she was
embarrassed to have the
School District share the
photo with 200 people in
non-electronic form. But |
am trying to sort out the

right adjective to describe
how she must now feel
about her own re-publication
to, well, pretty much the
world, or at least to the two
billion or so people who
have access to the Internet.

Now, here’'s where it
gets interesting. The School
Digtrict has filed a motion to
dismiss, predictably opposed
by Chelsea. But if | were
her future self, | would think
twice about wishing that her
lawsuit survives the motion
and goes to discovery.
Maybe the Dogg photo was
the only post ever that
seemed like a good idea at
the time and not so much
now. But every persond
post Chelsea has ever made
may become fair game in
discovery.

You May Try To Keep
Facebook Postings Private;
But Good Luck With That

Even if Chelsea had
selected the highest possible
level of Facebook privacy
for her posts, post them she
did. And if a litigant can
demonstrate any potential
relevance, those  posts
become discoverable. In
Giacchetto v. Patchogue-
Medford Union Free School
Dist, 2013 U.S. Dist.
LEXIS 83341 (E.D.N.Y.
2013), the court ordered a
dive into the plaintiff's
privacy-protected Facebook

account, noting that “in
seeking emotional distress
damages, Plaintiff  has
opened the door to
discovery.” The Court
cautioned that unfettered
access would not be
allowed, but  anything

related to alternate stress

factors was clearly relevant.
See also Moore v. Miller,
2013 U.S. Dist. LEXIS
79568 (D. Colo. 2013)
(ordering  disclosure  of
plaintiff's “entire Facebook
activity” because it may be
relevant to his clams of
emotional  distress  and
physical injury).

In Chelsed' s case, a case
could be made that the
defense is entitled to other
possibly embarrassing
photos as wel as any
message traffic that shows
how Chelsea took it when a
friend “liked” such a photo —
was she really embarrassed
by pictures like these, or
proud? Of course, Chelsead's
Facebook account is likely
very different now than it
was then. She likely has
changed her privecy
settings. She likely has
taken down posts of other
possibly compromising
pictures and chats. But if so,
she will have that whole
spoliation thing to deal with.
Have fun in discovery,
Chelsea.

You can't make this
stuff up. No, wait, yes you
can. The admissibility of
evidence found on the
Internet and Facebook in
particular presents unique
authentication issues for the
very reason that anyone can
pretty much post anything
they like. And friends or
strangers can create tota
fictions.

Fraudulent  Facebook
postings are so common that
there is aterm for it: Status-
tory Frape. Someone hacks
your account; or you use a
public terminal and forget to
log out; or someone merely
creates an account using
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your name. Ask Manti Te' o
— the Notre Dame linebacker
who fell in love with a
woman who turned out not
to be a woman but a man —
or Diane O'Meara, the
actual woman whose photo
was used without her
knowledge to create a fase
Facebook account to sell the
hoax to Manti.

But put aside fraud and
pranks. Consider what we
voluntarily do to ourselves.
Chelsea merely embarrassed
herself, or so she says. Toby
got fired; Franklin got jailed.
And there are legions of
similar  stories. Dennis
Morris had his parole
revoked in part because he
posted a picture of himself
holding a firearm. United
Sates v. Morris, 2013 U.S.
App. LEXIS 4510 (4th Cir.
2013); Sara Jaszczyszyn was
fired when, while she was
on disability leave, she
posted pictures of herself
reveling at a local beer
festival. Jaszczyszyn .
Advantage Health, 504 Fed.
Appx. 440 (6th Cir. 2012).

So here is my advice.
Don't post anything to your
Facebook account unless
your mother has approved it
first. Of course, that
wouldn't have worked for
Chelsea — her mother's
friend took the picture. But
it would probably work for
the other billion of us.
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To err is human; and
lawyers are, popular
conception notwithstanding,
nothing but human. We
make mistakes. And when
we do, there are other
lawyers who are happy to
litigate those mistakes. You
may have been foolish
enough to have maybe
committed a little, well,
possibly, malpractice — but
you are not fool enough to
represent  yourself. You
need to consult counsel.
And if you practice with
more than a mirror — if you
have partners — you have
fiduciary duties to them,

since your possible
indiscretions may be
imputed to them.

So you not only need to
consult counsel, you need to
alert your firm so that it can
decide whether it too needs
counsel. You need to talk —
candidly — to your firm's
counsel who may also be
counseling you. But can
you be candid? Y our
client’s new lawyer who will
be suing you would love to

DISCOVERY

What A Privilege

By Robert L. Byman

discover that you dropped
by your partner’s office and
said “Hey, Sue, | think |

may have  committed
malpractice.” How candid
can you be?

In most firms of size,
there are designated
individuals, often  with

express  authority  and
commensurate titles, who
serve as general counsel to
the firm. And many firms of
al sizes have an individual
or two or three who
informally fill that role.
What is their status when
push comes to discovery
request?

The Basic Concepts

Here are some basic
concepts — that don't
entirely mesh. Concept #1:
Discussions among partners
of their partnership’s
potential problems are no
different than discussions
among business executives
of  their  corporation’s
problems - those
discussions are discoverable.

Concept #2: But discussions
between a partner or an
executive with her lawyer
are privileged; and an in-

house lawyer is dill a
lawyer — so a conversation
seeking legal advice in

confidence between a CEO
and an in-house Genera
Counsel is privileged. There
is no functional difference
between the roles of a
corporation’s in-house
counsel and a law firm’'s.
So adiscussion between law
firm partners, one of whom
is firm in-house counsel,
should be privileged from
disclosure. But, wait . . .
wait for it, Concept #3:
Lawyers owe a duty to
current clients of full
disclosure of any
information relevant to the
client's representation, so
the conversation may have
to be disclosed.

The Basic Conundrum
Here's the conundrum.

Y ou think — you're not sure,
but you think — you might

January 20, 2014

have screwed up the rea
estate deal you are working
on that is scheduled to close
in three days. You can tell
the client you may have
erred, then withdraw, and
then seek counsel.  You
have no duty to disclose a
privileged communication to
aformer client. But what if
your counsel says, bosh, you
did just fine, you didn't
screw up. By now the dea
has imploded because your
client was left high and dry
without counsel three days
before closing; you have
created a new, this time
viable malpractice action.
Okay, so you can't
summarily withdraw. But if
you simply go to counsel
and seek advice without
telling your client, what
does that do to your
fiduciary duty of full
disclosure to your still-
current client? Don't you
have to disclose? And if so,
doesn’t that mean you can't
afford to be candid lest you
cook your own goose? So
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the point of seeking counsel
loses some of its cachet.

Of course, there' sathird
aternative — you could tell
your client that you think
there may be a problem and
ask for permission to speak
to counsel and consent that
you don’'t have to spill the
beans you spill to counsel to
the client. Yeah, good luck
with that. Why would the
client agree? And even if
she did, what subsequent
malpractice lawyer would
not argue that the consent
was uninformed and
coerced?

Then there’'s the fourth
alternative. Limit your
practice to Massachusetts
and Georgia — each of
whose State Supreme Courts
have recently held that the

attorney  client  privilege
exists and prevents
disclosure of

communications between a
law firm partner and his
firm's in-house counsel. .
Smons Waterfront LLC v.
Hunter, MacLean, Exley &
Dunn, PC, 293 Ga 419
(2013) and RFF Family
Partnership LP v. Burns &
Levinson LLP, 465 Mass
702 (2013) each squarely so
hold, so long as a few
conditions are met, such as
that the in-house counsel has
been designated as such and
the in-house counsel cannot
have worked on any related
matter for the particular
client. And you can’'t bill
the client for the
consultation. And the
communication has to have
al the other attributes of
privilege — made in
confidence for the purpose
of obtaining legal advice.

So that's that, right?
Massachusetts and Georgia
have reached a just and fair
result and we can expect
other states to follow the
same inevitable logic. Yes,
but not so fast. Neither
court addressed the ethical
issue. The Georgia court
expressly noted “We
emphasize that this opinion
is not intended to resolve the
ethical quandary . . . “ and
“we aso do not intend to
minimize the importance of
the ethical quandary.”

The Client | s Paramount

Welcome back to square
one. If there is a
conversation among partners
about potential malpractice,
that conversation is
privileged in Massachusetts
and Georgia and maybe

everywhere. But it is an
ethical land mine
everywhere. So by dl

means, if you think you have
screwed up, seek counsel;
by al means inform and
advise your firm. But you
and your firm had best keep
the client’s interests
paramount. Think long and
hard before you look for
ways not to tell your client
everything.
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A lawyer looking for an
expert witness takes out an
ad in a professiona journal
seeking “a  one-armed
professor of psychiatry who
has taught and practiced at
least twenty years and who
specializes in and has
published extensively about

obsessive compulsive
disorder.” A call comes in:
“I meet all your
requirements except for

being one-armed — but what
could that possibly have to
do with my credentials?’
The lawyer answers “Well,
just once, I'd like to retain
an expert who doesn’'t say
“But on the other hand . . . *

My Expert Is Your Expert

Experts. Thethingis, so
long as there are lawsuits,
there will be opposing
experts, with equally
impressive credentials hired
to express contrary opinions
for the side that brings them
to the dance. But what do
you do when the other side
discovers that, like most

DISCOVERY

Shared Experts

By Robert L. Byman
honest  experts, yours witness should easily be
concedes that there is swatted away. But what

another hand? Suppose your
opponent decides that they
like your expert’s testimony
so much that they want to
offer it in their case?
“Ladies and Gentlemen,
don't take my word for it.
Take the words of the expert
retained by the defendants
themselves. The
distinguished doctor whose
credentials are so
unassailable that they agreed
to pay $1000 an hour for his
opinions. And he dutifully
came up with the opinion
they happily paid for; but
then he conceded there is
another hand . . . “ Choke.
Now, you know that you
have no obligation, absent a
showing of exceptiona
circumstances, to disclose
the identity, much less the
opinions, of experts retained
in anticipation of litigation
who are not expected to be
called as witnesses.
F.RCiv.P. 26(a)(4)(D).
Any attempt to discover the
opinions of a consulting

happens once you disclose
the expert as a potential trial
witness? Can you take it
back? Can you stop your
opponent from using your
witness by saying that you
no longer intend to cal the
witness?

Your case management
order requires that the
parties simultaneously
disclose the identities and
general subjects of expertise
of witnesses for which a
party has the burden, so that
the other side can identify
rebuttal experts 30 days
later; reports of the initia
experts are due 30 days after
that; and so on. So suppose
you designate Dr. Who, but
decide not to use him as a
witness before filing his
report? Can your opponent,
Mr. What, serve
interrogatories to find out
what Who was going to say
that got him de-listed? Or
suppose you decide not to
cal Who after submitting
his report but before his

May 12, 2014

deposition? Can your co-
defendant, Ms. lda Know,
nevertheless compel a
deposition?  Suppose the
deposition is taken? Can
you prevent What from
quoting Who at trid?
Who'son First?

Once A Report IsFiled
The Expert Belongs To
Either Side

Actualy, the answer is
far less complicated or
amusing than an Abbott &
Costello sketch:  You can
change your mind and shield
a witness from discovery
after disclosure and before a
report is tendered; but once
an expert’'s opinions are
disclosed, they are fair game
and can be used by either
side. The mere revelation of
the name of the witness
doesn’'t preclude a change of
course, because a disclosure
under F.R.Civ.P 26(a)(2)
requires both disclosure of
the identity of the witness
and an accompanied written
report containing the
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opinions. Davis v. Carmel
Clay Schools, 2013 U.S.
Dist. LEXIS 70251 (S.D. IN
2013). But the report is the
point of no return.

Prior to 2009, the
prevailing view, with one or
two outliers (see House v.
Combined Ins. Co., 168
F.R.D. 236 (N.D. |A 1996)),
was that one could change
one'smind at any time—if a
designating party withdrew
its disclosed expert as a
witness, the witness was
magically reconstituted as a
consulting expert immune
from discovery. See RC.
Olmstead, Inc. v. CU
Interface, LLC, 657 F.Supp
2d 899 (N.D. OH 2009);
Sunrise Opportunities, Inc.
v. Regier, 2006 U.S. Dist.
LEXIS 13024 (N.D. IL
2006). But  Judge
Easterbrook took the magic
out of the equation in SE.C.
v. Koenig, 557 F.3d 736,
744 (7th Cir. 2009) when he
held that “A  witness
identified as a testimonial
expert is available to either
side; such a person can't be
transformed after the report
has been disclosed. . . .
Disclosure of the report ends
the opportunity to invoke
confidentiality.”

Now if it happens to
you, be sure to ask for an in
limne ruling that no
mention be made of who
retained the expert. That's
well  within the court’s
discretion and likely to be
granted. It won't take all of
the sting out, but it will help.
But if you forget to ask,
don’t assume the appellate
court will fix it. In Peterson
v. Willie, 81 F.3d 1033 (11th
Cir. 1996), the court found it
was error — but not

reversible error — to allow
the opposing party who
called the other side’s expert
to elicit testimony about
how the witness was
retained.

So It'sA Good Idea To
Depose Experts After All

| have written in prior
columns about the calculus
of taking an opposing
expert’'s deposition - |
cautioned that you should
think twice about doing it,
since you are far more
likely, by taking the
deposition, to expand the
permissible scope of the
expert’s trial testimony than
you are to learn something
useful. This was not an
original thought by me — |
stole it from my friend Greg
Joseph, athough | suspect
he in turn had stolen it from
Homer or some other
classic. But the possibility
of opponents using adverse
experts testimony raises a
completely new issue. If
you think there is any
possibility that you may
want to offer testimony from
your opponent’s expert, then
you may want to preserve
the testimony in a
deposition.

In  Rosa-Melendez .
Invacare Corp., 709 F.Supp
2d 132 (D. PR 2010) the
plaintiffs expert died before
he could file a report.
Plaintiffs were given time to
secure a new expert, but
when the deadline
approached, they announced
that they would not offer
their own expert but instead
would rely on the defense
expert. Defendants howled
in protest that plaintiffs

attempt to usurp their
witness should not be
allowed because (1) the
designation was untimely;
(20 it would disrupt
defendants’ relationship
with their expert; and (3) the
expert was beyond the
subpoena power of the
court.  The court easly
dispensed with al of that:
(1) the purpose of timely
disclosure is to avoid
surprise; how can
defendants be surprised by
the opinions of their own
expert?, (2) parties have no
monopoly over testimony or
witnesses; and (3) the
logistical hurdles of actually
procuring the attendance of
a witness is a different
guestion than the
admissibility of the witness
testimony. Plaintiffs were
adlowed to designate the
defendants’ expert as their
witness.

But how do they get the
witness to tria? An expert
is not a party opponent — the
report is not an admission.
Your opponent has no
obligation to bring a non-
party expert to trial. If the
expert is beyond the
subpoena power, and you
haven't deposed her, your
attempt to turn the tables by
using the other side’s expert
may get turned on you when
the other side decides not to
bring the witness to trial.

So on the one hand
Who's on first and on the
other hand What's on
Second and Ida Know what
to make of it. But don't
assume that you own your
own expert as awitness.
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| thought they were well
framed, but every question

drew an objection. “How
are you employed?’
“Objection! Assumes
facts.” “Are  you
employed?’ “Objection!
Vague.” “Do you have a
job?’ “Objection!
Misleading, confusing,

vague and ambiguous.” A
bigger man would have let it
go, but “Dick,” | asked
opposing counsel, “when
your parents named you,
how did they know?’

Lawyers will be
lawyers; we have al played
the game. It's hard to stay
awake at a deposition if you
don't lob in an objection
now and then. So I've done
it; I've had it done to me.
I’ve rejoined with colloquy;
I’ve been colloquyed right
back in my face. It's just
part of litigation.

Objectionable Objections
Are Sanctionable

Not so fast. On July 28,
2014, U.S. District Court

DISCOVERY

Objectionable Objections

By Robert L. Byman

Judge Mark W. Bennett
imposed sanctions against a
lawyer who made repeated

deposition objections.
Security National Bank of
Soux City v. Abbott
Laboratories, 2014 U.S.

Dist. LEXIS 102228 (N.D.
IA 2014). Significantly, the
Judge imposed sanctions sua
sponte — not only did
opposing  counsel not
complain, but he declined to
take a position when the
Court raised the issue on his
own. Judge Bennett does
not have a hair trigger. In
twenty vyears, he has
imposed sanctions on a
lawyer less than five times.
It was not personal. Judge
Bennett went out of his way
to laud the trial skills of the
lawyer he sanctioned; he
described the sanctioned
lawyer’s partner who argued
against sanctions as “one of
the best trial lawyers | have
ever encountered.” Clearly,
he was stirred to unusual
action; this is a must read
opinion.

The ink is hardly dry.
The sanctioned lawyer's
firm has announced its
intention to appeal. After
al, in our system, al men
are presumed to know the
law — except of course trial
judges, for whom our
system has provided courts
of appeal. Judge Bennett's
decison may or may not
stand. But for now it does.

Form Objections
AreBad Form

Judge Bennett was
asked to rule on objections
in deposition testimony that
would be used at trial, and
he did not like what he saw
— “excessive use of ‘form’

objections,” “numerous
attempts to coach,” and
“ubiquitous  interruptions

and attempts to clarify.” He
counted 115 objections to
“form” and a total of 473
instances in two depositions
where  counsel  inserted
herself — in one transcript,
counsel’s name appeared on

September 1, 2014

average three times per
page.

Objections were often
“quibbles” — “Would it be
far to say that in your
career, work with human
milk fortifier has been a
significant part of your job?’
“Object to the form of the
question. ‘Significant,” it's
vague and ambiguous.”
Often, objections were
“absurdly hyper-technical” —
after the witness had
testified that a dryer unit
was enclosed and one cannot
get into it, the questioner
asked “Can | get on the
outside of the dryer? -
drawing “Everything is — |
mean, outside of the dryer is
a huge expanse of space;
anything that’ s not inside the
dyer is outside the dryer, so
| object . . . * [Groucho
Marx observed that “outside
of a dog, a book is man's
best friend; inside of a dog,
it'stoo dark to read.”]

Judge Bennett holds that
it is improper to object to
form without specifying
what is actually wrong with
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the form. You cannot get
away with  “Objection.
Form.” The objection must
be “Objection. Form. No
foundation.” Or
“compound” or “leading” or
“assumes facts’ or whatever.

But Judge Bennett did
not base his sanction on
form objections, because he
recognized that other courts
have permitted, if not
required, that objections be
limited to “form.” See, e.g.,
Druck Corp. v. Macro Fund,
2005 U.S. Dist. LEXIS
16721, *12 (S.D.N.Y. 2005)
(“Any ‘objection as to form’
must say only those four
words, unless the questioner
asks the objector to state a
reason”). So Judge Bennett
gave a pass in recognition
that other courts have acted
differently, but there is only
one “Get out of jail free
card.” “Unspecified ‘form’
objections are improper and
will invite sanctions if
lawyers choose to use them
in the future.”

Coaching Is
Really Bad Form

And no pass for
coaching.  Judge Bennett
found repeated examples,
such as when counse
injected “Object to the form
of the question. It's a
hypothetical; lacks facts.” —
leading the witness to
respond “Yeah, those are
hypotheticals.” Or, after a
question was posed about
why Abbott uses
pasteurization, counsel
interposed "If you know,
and you're not a production
person, so don't feel like
you have to guess” -

drawing the witness to “I
don’t know.”

Numbers matter. Judge
Bennett noted that he would
not have even considered
sanctions sua sponte had
there been only a handful of

improper objections.
“Depositions can be
stressful  and  contentious,
and lawyers are bound to
make the occasiona
improper  objection.” A

handful is a handful; 473 isa
sanctionful. Judge Bennett's
imposed sanction is that the
lawyer or one of her partners
prepare an instructiona
video that describes the
holding and rationale of his
opinion and provides
specific steps to comply in
future depositions.

Lessons To
Be Learned

We may never get to see
that video. But whether or
not the video ever makes
prime time, there are some
lessons here.

First, feel free to have a
little fun, but not too much
fun. You can probably get
away with a few bad
objections.  Praobably not
severa hundred.

Second, don't just object
to form. Add the reason. If
you can’'t think of a reason —
ahal — then don't object.
[This is the legal analog of
Will  Rogers  investment
advice: “Buy a stock, wait
for it to rise in value, then

sell it; if it doesn't rise,
don't buy it.”]
Third, coach  your

witness during preparation,
not during the deposition. If
your witness screws up, fix
it later rather than interject.

Fourth, say a little
prayer, there but for the
grace of God go we. As |
reflect upon how | have in
the past comported myself at
depositions, it could well
have been me making a
video. It would certainly
have been my good friend
Dick.
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DISCOVERY

The distressed witness
turns to the judge. "Your
Honor," pled the witness, "I
swore to tell the truth, the
whole truth and nothing but
the truth, but every time |
try, some lawyer objects.”

We are trained to object.
We object to document
requests, to interrogatories,
to questions; we object to
everything. It isso much in
our professional DNA to be
objectionable that we even
preface the answers we do
give with pages of
boilerplate objections (an
unfortunate predilection that
is a topic for another day).
So  naturally, when we
receilve a notice for a
corporate representative
deposition  under  Rule
30(b)(6) that lists 50 topics,
most of them irrelevant and
overreaching, we object,
right? Right. Right asrain.

Right AsRain?
Wait. Why israin right,

unless you are a farmer or a
Cdifornian? Turns out it is

Topical Objections

By Robert L. Byman

not right to object to
30(b)(6) topics — and if you
do, if that's all you do, you
may subject your client to
sanctions.

In Kingery v. Quicken
Loans, Inc., 2014 U.S. Dist.
LEXIS 33216 (SD. W.Va
2014), Alisha Kingery hit
Quicken with a 30(b)(6)
notice with over 90 topics;
Quicken hit back with
formal objections, filing
them with the court. When
the deposition was taken,
Quicken’s witness was not

prepared to answer
questions on many of the
objected-to  topics, and

counsel instructed her not
answer guestions on
objected-to topics.

Kingery filed a motion
to compe —  which
Magistrate Judge Tinsey
granted, ordering Quicken to
produce a witness on all
topics.  Instead, Quicken
filed a motion for a
protective order, seeking to
limit the scope of the topics.
Judge Tindey denied the
motion and found that

Quicken was in violation of
the Order to produce a
witness. Of course, Quicken
filed Objections to the
Magistrate’'s decision to the
District Court.

The Magistrate and
Digtrict  Judge  Goodwin
each addressed the merits
and found the merits
meritorious, but no
sanctions were entered by
either as a result of
Quicken's strategy other
than to order a further
deposition. So it is hard to
assess how serioudly the two
judges took that strategy to
task. But to task they did
take it — they clearly held
that Quicken had taken the
wrong course. The District
Court unequivocaly held
that when a corporation
objects to a notice of Rule
30(b)(6) deposition, the
proper procedure is not to
object, not to instruct, but to
file a motion for protective

order. And Quicken's
motion for a protective
order, filed after it had

objected, after it had

instructed, and after it had
lost a motion to compel,
“simply came too late.”

Quicken Knew Better

Strangely, neither judge
commented on the
somewhat glaring fact that
Quicken ought to have
known better. Quicken had
decided to object to the
topics rather than move for a
protective order on July 25,
2013. But exactly three
months earlier, on April 25,
2013, another Magistrate
Judge in the same District
Court, Judge Eifert, had
actually sanctioned Quicken
for exactly the same
strategy. In Robinson v.
Quicken Loans, Inc., 2013
U.S. Dist. LEXIS 59127
(SD. W.Va 2013), Ms.
Robinson served a 30(b)(6)
notice with seven topics,
Quicken objected to a
number of the topics and
produced a witness prepared
to testify only on the topics
to which no objections were
made.
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Judge Eifert found that
the proper procedure to take
issue with the scope of a
30(b)(6) notice is to file for
a protective order.
Objections do not suffice;
and producing a witness
who is unprepared to testify
to atopic “is tantamount to a
failure to appear” for which
Rule 37(d) sanctions are
mandatory. Observing that
the court must impose the
least harsh sanction that
addresses the preudice
caused and that deters the
sanctionable conduct, Judge
Eifert ordered that Quicken
pay the full travel costs for
the resumed deposition.

Insanity, Einstein tells
us, is doing the exact same
thing expecting a different
result the second time.
What could Quicken have
been thinking? Now, these
two cases were both in West
Virginia, yet in different
divisions, before different
judges, and Quicken was
represented by different
counsel. But Judge
Goodwin certainly  knew
about — he cited to — the
Robinson case. If sanctions
are intended to deter future
similar conduct, how could
there not have been some
consequence to Quicken
apart from having its
objections denied?

There Will Be
Consequences, Someday

A rhetorical question, of
course. But don't be
quicken to think you can
escape sanctionsif you don't
follow the right course. For
example, in Lykins .
Certainteed Corp., 2012
U.S. Dist. LEXIS 115145, 9-

11 (D. Kan. Aug. 16, 2012),
the court entered sanctions —
the reasonable costs and
expenses of reconvening the
deposition — where a party
had instructed a withess not
to answer questions on a
disputed topic. In Beach
Mart, Inc. v. L&L Wings,
Inc., 2014 U.S. Dist. LEXIS
140997 (E.D.N.C. 2014), the

court awarded both
monetary and case
dispositive  sanctions —

including issue preclusion
on the assertion of
trademark infringement
clams.

Now, let'sbe clear. The
near-nuclear sanctions
entered in Beach Mart were
not solely the result of
failing to seek a protective
order to address over-broad
30(b)(6) topics. There were
much sexier abuses, such as
bad faith, fase testimony,
gamesmanship and eyebrow
raising document production
issues. | can offer you
multiple cases that say
without hesitation that the
only proper way to object to
a 30(b)(6) notice is not to
object, but rather to seek a
protective order. | can offer
multiple cases that say that
Rule 37 sanctions are
automatic for failures to
properly respond to a
30(b)(6) natice. But |
haven't yet found a case
where  those  sanctions
amounted to a berm, much
lessahill of beans.

But here's the thing.
Someday, some court is
going to say that sanctions
are supposed to actualy
deter improper conduct and
the minima  sanctions
imposed in earlier cases
have failed to move our

conduct to the proper side of
the ledger. Someone is
going to get whacked. |
don’t want it to be my client,
or yours. So save your
objections; think protective
order.
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DISCOVERY

The Fifth Law of
Applied Terror holds that
you will forget at least half
the answers you memorized
the night before the exam.
The Corollaries to the Law
are (a) if it is an open-book
exam, you will forget the
book; and (b) if it is a take-
home exam, you will forget
where you live. But if you
have address labels sawn
into your clothes, wouldn’t
it be relaxing if we could
aways take the questions
home?

Not in Judge F.A.
“Pappy”  Little's  court.
Judge Little  famously

observed in Greenway V.
International Paper Co.,
144 F.R.D. 322, 325 (W.D.
La 1992) that “a deposition
is not a take home
examination” as he struck
proffered errata sheets that
sought to make substantive
changes to  deposition
testimony. A nice turn of
phrase, but it is the minority
view. You actually can in
most jurisdictions take the
exam home. The rea

Take Home Exams

By Robert L. Byman

guestion is not whether you
can but whether you should.
And with afew exceptions, |
suggest that the answer is

“hell, no.” The major
exception is for 30(b)(6)
depositions — where the

answer ought to be “yes, oh,
boy, yes!”

Witnesses Have The
Right — But Not
The Obligation — To
Sign A Transcript

First, let’s review. Rule
30(e) permits a witness to
take the exam home and
submit errata — in form or
substance — so long as a
reservation of right is made
on the record a the
deposition and the changes
are submitted with an
explanation for the change
within 30 days after the
transcript is available. The
errata are attached, but the
original transcript is
maintained, so the witnhess
will have to explain the
changes at trial — but the
take-home answer is

preserved. Podell  v.
Citicorp Diners Club, Inc.,
112 F.3d 98, 103 (2d Cir.
1997).

Now, Judge Little and
the courts that follow his
lead limit that right to
typographical errors, not to
actual changes of substance.
The Third, Seventh, and
Tenth Circuits follow the so-
cdled “"sham  affidavit
approach,” holding that a
change that contradicts the
transcript is impermissible
unless it can plausibly be
represented as an error in
transcription,  such  as
dropping a "not." See, eg.,
EBC, Inc. v. Clark Bldg.
Sys., Inc., 618 F.3d 253, 268
(3d Cir. 2010); Thorn v.
Sundstrand Aerospace
Corp., 207 F.3d 383, 389
(7th Cir. 2000); Burns v.
Board of County Commirs,
330 F. 3d 1275, 1282 (10th
Cir. 2003).

But the majority view
permits a deponent to
change deposition testimony
so long as the technical
procedures of Rule 30(e) —

reservation, reason, 30 days
—areobserved. There hasto
be a reason given for the
change, but it doesn’'t have
to be a plausible one — the
court need not look into the
given explanation at all.
See Pina v. The Children's
Place, 740 F.3d 785, 792
(1st Cir. 2014); Podel v.
Citicorp Diners Club, Inc.,
112 F.3d 98, 103 (2d Cir.
1997); Hambleton Bros.
Lumber Co. v. Balkin
Enterprises, Inc., 397 F.3d
1217, 1225 (9th Cir. 2005);
Poole v. Gorthon Lines AB,
908 F.Supp.2d 778, 786
(W.D.La 2012); EE.O.C. v.
Sansa USA Building, Inc.,
278 F.R.D. 407 (W.D. Tenn.
2012); Devon Energy Corp.
v. Westacott, 2011 U.S. Dist.
LEXIS 30786, 2011 WL
1157334 at *4-5 (S.D. Tex.
Mar. 24, 2011).

So, in every jurisdiction
that follows the Federal
Rules you have the right to
have a witness sign an
unchanged deposition; in
every jurisdiction you have
the right to  make
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typographical changes. And
in a majority of
jurisdictions, you have the
right to change anything.
But remember — a right is
decidedly different than an
obligation.

And The Right — But
Not The Obligation —
To Offer Errata

Have you ever had a
witness sign her deposition
even when there are no
errata? Yes? Redly? Take
a closer look at Rule 30(€).
There is no provision that
requires a signature at all,
unless changes are
suggested to the transcript.
So what have you done
when you voluntarily have
the witness sign  an
unchanged transcript?
Nature abhors a vacuum,
and punishes avolunteer.

A witness who says
something different at trial
and her deposition has to
deal with that. “You just
said the light was green?
But at your deposition you
said ‘red.” Which is true?’
“Well, let me explain; | was
confused by your question
and thought you were asking
what the color must have
been for the other driver
who plowed into me.” But a
witness who has signed her
deposition has deeper issues.
“Which istrue? And by the
way, you didn't smply say
red at your deposition. You
reviewed the transcript at
your leisure over the
following month  and
certified its accuracy by
signing it. So why, you
naughty scoundrel, should
the jury Dbelieve your
different testimony today?’

OK, but you have found
typos — so to correct them
you must have your witness
sign errata sheets, right?
Maybe. How important are
the typos? Are they worth
the even deeper hole you
will have dug? “And by the
way, you didn't simply say
red at your deposition. You
reviewed the transcript at
your leisure over the next
month.  You found and
corrected trivial errors like
the spelling of your dog's

name. You had to look very
closely to correct those
errors. But you didn't

change ‘red.” You carefully
certified that was true. So
why, you lying scumbag,
should the jury credit
today’s convenient and
obviously false testimony?’

There Are Only A
Few Right Times To
Exercise The Right

So | don't have
withesses sign depositions,
except in  the rare
circumstance  where a
witness has blurted out
something that could, if not
corrected, result in summary
judgment. It is a quaint
mystery of our system that a
witness is free at tria to
contradict every word of her
deposition, suffering only
the dings of impeachment,
but on summary judgment,
she is not allowed to submit
an affidavit contradicting the
deposition to create an issue
of fact to defeat the motion
absent a persuasive
explanation for the change.
Frost v. Walmart DC, 2015
U.S. Dist. LEXIS 24472 (D.
Me. Feb. 28, 2015).

And then there are

30(b)(6) depositions.
Magistrate Judge James
Francis recently observed
that he was not able to find
any case addressing the
interplay  between Rule
30(b)(6) and Rule 30(e). In
Re Weatherford
International Securities
Litigation, 2013 U.S. Dist.
LEXIS 120321 (S.D.N.Y.
2013). So from tabula rasa
he reasoned that a 30(b)(6)
deposition can be a take
home examination.  And
why not? Even in those
jurisdictions that apply the
sham-affidavit rule to errata
changes, most (not all but

most) turn  on  the
persuasiveness  of  the
explanation for offering

changed testimony. When
an individua who has sworn
from personal recollection
does a ueey, the new answer
is inherently suspect. But
when a corporate
representative who  has
limited or no persona
knowledge mouths the
collective corporate mind, it
is inherently understandable
— indeed the Fifth Law of
Applied Terror predicts —
that she might forget the
right answer.

Take It Home

It can be daunting to
produce a 30(b)(6) witness,
who has to assemble and
recall the collective wisdom
of an entire company in the
hostile  environment  of
examination under oath.
But it takes the daunt out of
the process to know that the
answers can be augmented,
clarified and corrected under
30(e). Nothing quells the
terror of an examination like
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knowing you can take it
home and think things
through — at least when you
have a firm idea of where
you live.
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DISCOVERY

It’s scary that I remember
the Second City skit like it was
yesterday, since it was actually
fifty years ago. An actor
playing Soviet Premier Nikita
Khrushchev (ask your parents,
or maybe your grandparents)
on a visit to the UN was asked
by a U.S. reporter “Are the US
and USSR headed for war?”
Nikita boomed for nearly three
minutes in bombastic Russian,
as he gesticulated wildly, took
off his shoe and pounded it on
the table. When he finished his
interminable rant, his
interpreter stepped forward and
said, “No.”

Funny. And we lawyers
do it every day. I just opened

my mail and read my
opponent’s latest tome,
“Defendant’s Answers and
Objections to Plaintiff’s

Interrogatories.” What a hoot.
Let me explain. Do you have a
few minutes? This will take a
while.

Lawyers Do The
Darndest Things

Defendant’s “Answers”
are preceded by a “Preliminary
Statement” and “General
Objections” that apply, they

Boilerplate
By Robert L. Byman
—
recite, to the entire set of imagined) “is better obtained
interrogatories. The  through other means of

Preliminary Statement explains
that discovery is continuing
(gosh!  thanks, 1  hadn’t
realized) so Defendant may not
have all the information it
needs to fully respond, and that
Defendant reserves the right to
“amend, modify, supplement,
clarify or completely renege
on” (okay, I made up that last
bit, but the rest is a direct
quote) any answers. (Well,
thanks! I hadn’t realized that
one needed to “reserve” the
right/obligation conferred by

Rule 30(¢e) to amend and
supplement.)
And then come the

General Objections — 10 of
them, the better part of two
entire pages — which object “to
the extent” that the posed
interrogatories are beyond the
scope of the Federal Rules,
invade privilege or Eastern
Europe, violate confidentiality
agreements or chastity, request
information the Defendant
doesn’t have, are not relevant,
are overly broad, are vague, are
too specific, are premature, are
immature, and (okay, I made
some of that up too, but here’s
one even [ could not have

discovery.” Whew.

So three pages of rant
later, we finally get to my first
interrogatory:

I’'m paraphrasing here.
“Has Defendant negotiated for
or contracted with any provider
other than Plaintiff for the same
type of services at issue in this
case?”  And the particular
response to that interrogatory
continues the rant: “Defendant
incorporates its General
Objections as though fully set
forth herein. Defendant further
objects to this interrogatory as
being improperly compound.
Defendant further objects to
this interrogatory because it
seeks disclosure of material
protected by the attorney client
privilege and by confidentiality
agreements with third parties
and because it is vague,
overbroad, and irrelevant.”

And then . . ., wait for it . .
., wait for it, “Subject to and
without waiving the foregoing
objections, Defendant states as
follows:”

“No.”

Oh, Nikita, you’re a riot.

Now, full disclosure. 1
took a second look at the

responses | myself had filed to
the other side’s discovery. I
didn’t lob in a preliminary
statement, but I too had started
with general objections. Only
three of them, only half a page,
not repeated in each answer, so
not nearly so egregious as my
opponent, but truth is that my
high moral ground is a few
snow caps short of the
mountain top. They did it; I
did it; Il bet you do it too.

Boilerplate Objections Are
Simply An Indecipherable
and Ineffective Rant

But why do we do it?

The answer, I'm sure
you’re thinking, is that we do it
because we always have. We
tell an associate to get a
“form.” The associate, tutored
by our legal catechism to
believe that an objection not
made is an objection waived
and terrified to miss anything,
gets three forms, and squeezes
out every tidbit from each into
a laundry list of every possible
albeit theoretical objection.
And remembering the Carson
Rule of Comedy - always
repeat a good joke at least but
no more than three times — the
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associate repeats every
objection as a preliminary
objection, as a  general
objection, and as a specific
objection. By God, object

early and often and repeatedly.
Praise the Lord and pass the
boilerplate.

But not so fast. If you
make Dboilerplate objections
you do waive them.

Earlier this Spring, a
Chicago Federal court found
that general objections are no
objections at all. “It is well-
established that . . . generalized
boilerplate objections have no
effect. Courts have repeatedly
warned litigants who oppose
discovery that their "burden
cannot be met by a

reflexive invocation of  the
same baseless, often abused
litany that the requested

discovery is vague, ambiguous,

overly broad, unduly
burdensome or that it is neither
relevant nor reasonably
calculated to lead to the
discovery of admissible

evidence." In re Peregrine Fin.
Grp. Customer Litig., 2015
U.S. Dist. LEXIS 34829 * 11-
12 (N.D. Ill. Mar. 20, 2015).
This is hardly breaking
news. I can’t find a single case
that says “the court approves

of, commends counsel, and
sustains the boilerplate
objection.” But I can find

plenty of cases that take the
road more travelled; the
bandwagon gets jumped on
virtually every day, as court
after court re-affirms that
general Dboilerplate objections
are no objections at all. I
drafted this article on July 6,
2015 — so, giving myself a 90
day window prior to that, I
searched  “boilerplate  w/2
objection” and found at least a
dozen newly reported cases —
in six jurisdictions where I will
think twice before making
general objections. Kentucky:
“boilerplate objections do not
accomplish the task [of raising

a valid objection]”  Aprile
Horse Transp. v. Prestige
Delivery Sys., 2015 U.S. Dist.
LEXIS 86379, 4-5 (W.D. Ky.
July 2, 2015); Oregon:
“Boilerplate, generalized
objections are inadequate and
tantamount to not making any
objection at all.” Makaneole v.
SolarWorld Indus. Am., 2015
U.S. Dist. LEXIS 84145, 5-6
(D. Or. June 25, 2015); Kansas:
“To the extent that the
boilerplate  objections  lack
specificity, ShipMate has not
met its burden to show why the
discovery requests are
improper.” U Inc. .
ShipMate, Inc., 2015 U.S. Dist.
LEXIS 79694, 10-11 (D. Kan.
June 19, 2015); California:
“General or boilerplate
objections—specifically  that
discovery requests are ‘overly
broad, burdensome, oppressive

and irrelevant’—are
insufficient to meet [the]
burden.’ In re Facebook

Privacy Litig., 2015 U.S. Dist.
LEXIS 75962 (N.D. Cal. June
11, 2015); Nevada:
“Boilerplate, generalized
objections are inadequate and
tantamount to making no
objection at all.” Sprint Nextel
Corp. v. Ace Wholesale, Inc.,
2015 U.S. Dist. LEXIS 75803
(D. Nev. June 10, 2015); West
Virginia: “general objections
to discovery, without more, do
not satisfy the burden of the
responding party . . . because
they cannot be  applied
with sufficient specificity to
enable courts to evaluate their
merits . . . ; Dboilerplate
objections regurgitating words
and phrases from Rule 26 are
completely unacceptable . . . ;
by continuing to  raise
improper,  non-particularized
objections, counsel runs the
risk of waiving any valid
objections that may exist.”
Jones v. Bank of Am., N.A.,
2015 U.S. Dist. LEXIS 52214,
10-11 (S.D. W. Va. Apr. 21,
2015).

Indeed, some courts are
beginning to reach the end of
their good will with lawyers
like you and me who raise
general  objections  simply
because we always have and
are afraid not to. “This Court
has remarked on the continued
use of general objections with
some impatience, and has
advised litigants in clear terms
that their burden cannot be met
by a reflexive invocation of the
same baseless, often abused
litany.” Buonauro v. City of
Berwyn, 2011 U.S. Dist.
LEXIS 56194, 4-5 (N.D. Il
May 25, 2011) (emphasis
added).

Judge Paul Grimm of the
District Court of Maryland is
not merely impatient about the
practice — his  standing
discovery  order expressly
prohibits lawyers who appear
before him from making such
objections: “Boilerplate
objections (e.g., objections
without a particularized basis,
such as "overbroad, irrelevant,
burdensome, not reasonably
calculated to identify
admissible evidence"), as well
as incomplete or evasive
answers, will be treated as a
failure to answer pursuant to
Fed. R. Civ. P. 37(a)(4). For
that reason, boilerplate
objections are prohibited.”

Can Sanctions Be Far Behind
If We Don’t Listen?

Forget the fact that you’ve
always done it. Discount the
fact that everybody does it.
Get over your fear that you
may waive an objection if you
don’t raise every possible one.
If you have a valid objection to
an interrogatory, make it —
tailored to the particular
interrogatory. But don’t make
general objections.

Or, if you can’t help
yourself, at least make your
objections in Russian — they’ll
be no less effective that way,

and maybe you won’t
sanctioned for
indecipherable content.

Do svidaniya, tovarich.

be
the
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DISCOVERY

“With dl due respect”
almost never is. We invariably
use the phrase as an
introduction to an insult. But
just this once, | mean it. With
al due respect, many judges
continue to get it wrong about
Rule 30(b)(6). Not al, but too
many. | respect these judges, |
do, and for the most part their
error is harmless; but they are
wrong. They can be forgiven,
because their error has been
repeated in legions of reported
cases. But they are wrong.

A 30(b)(6) Witness Must Be
Prepared To Convey
Knowledge But Need Not
Have Knowledge

Two opinions, each issued
a few weeks ago out of the
same Southern District of New
York, illustrate the right and
wrong. Judge Forrest got it
right. Discussing  the
requirement that a Rule
30(b)(6) deponent must
assemble and be prepared to
testify to the corporation’s
collective  knowledge, she
correctly added “To be clear, a
30(b)(6) witness need not have
personal knowledge of a topic

Scripts

By Robert L. Byman

so long as he is prepared to
speak to it.” Rembert v.
Cheverko, 2015 WL 5918185,
a *4 (S.D.N.Y. Oct. 9, 2015).
But her colleague, Judge Maas,
got it, with all due respect,
wrong, stating that the
organization “must make a
conscientious  good  faith
endeavor to designate the
persons having knowledge.”
Eid v. Koninklijke Luchtvaart
Maatschappij N.V., 2015 WL
5772951, at *2 (S.D.N.Y. Oct.
2, 2015). Both judges agree
that the witness has to be
knowledgeable, has to show up
prepared to answer questions
about the corporation’s
knowledge; where they
disagree is whether the witness
must have or simply be
prepared to convey the entity’s
knowledge.

Judge Maas can be
forgiven, if for no other reason
than that his view appears to be
more universally espoused. In
my unscientific and certainly
not academically disciplined
research, | found six other
reported cases in the last
several months that wrote on
the subject — and five of those
agreed with Judge Maas.

Risinger v. SOC, LLC, 306
F.RD. 655 662 (D. Nev.
2015)(“a corporation has a duty
under Rule 30(b)(6) to provide
a witness who is
knowledgeable’); Omega
Hosp., LLC v. Cnmty. Ins. Co.,
2015 WL 5665013, at *3 (E.D.
La Sept. 24, 2015)
(corporation must designate
knowledgeable representative);
Oakley, Inc. v. Neff, LLC, 2015
WL 5311392, at *2 (S.D. Cal.
Sept. 11, 2015)(the entity is
“obligated to produce the ‘ most
qualified” person to testify”);
DRFP, LLC v. Republica
Bolivariana de Venezuela,
2015 WL 5244440, at *3 (S.D.
Ohio Sept. 9, 2015 (the entity
“should produce the witness
with the most knowledge’).
Osborne v. Mountain Empire
Operations, LLC, 2015 WL
3745136, at *1 (W.D. Va. June
15, 2015)(“The corporation
must make a good-faith effort
to designate people with
knowledge’). Only one case
correctly observed that “a
corporation has an affirmative
duty to provide a witness who
is able to provide binding
answers on behalf of the
corporation but such witness

need not have persona
knowledge of the designated
subject matter.” McMillan v.
Dep't of Corr., No. 5:13-CV-
292-WS-GRJ, 2015 WL
5169214, at *3 (N.D. Fla. Sept.
3, 2015).

Let's actualy look at the
Rule.  30(b)(6) requires an
entity to “designate one or
more . . . persons who consent
to testify on its behalf; . .. The
persons designated must testify
about information known or
reasonably available to the
organization.” The Rule
nowhere requires that the
designated persons be
possessed of any personal
knowledge. They do not even
have to be employees of the
entity. The entity can designate
anyone — its CEOQ, or its lawyer
or its mailman. It can hire an
actor. Okay, | know judges
whose eyebrows would arch
into weapons at mailmen and
actors, but the Rule doesn’t
preclude them.  The Rule
simply requires a being with a
pulse prepared to answer
questions.
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The Best Way For Someone
Without Knowledge

To Convey Knowledge Is To
Work From A Script

That's the key — prepared
to answer questions, about the
entity’s collective knowledge.
And once we al agree to that
we can take the next step — a
30(b)(6) witness should be
entitled to use and rely upon a
written script to ad her
testimony.

A script? Yes, think about
it. You represent Mega
Corporation  in  bet-your-
company litigation and get a
30(b)(6) notice with 100
distinct topics that cover five
years of history, 50,000
relevant e-mails and 300
individual actors. No single
human being could possess the
company’s collective
knowledge, nor could any
individual memorize it. Hell,
no single platoon of people
could. What do you do?
Designate 100 individuals?
Each for 7 hours? Or designate
one or two persons who know
something about some of the
topics, with the inevitable
complaint and motion practice
that the designated persons
were not prepared to answer?
Think other side. You
represent the plaintiff, itching
to get Mega's answers and get
on to trial. Do you really want
100  7-hour  depositions?
Motion practice? No, you want
efficiency, you simply want
binding answers. Whichever
side you are on, both sides
should want a script so you
give and get answers, not “I
don’t knows.”

And once you get over the
wrong-headed notion that the
witness ought to possess
knowledge rather than be
prepared to convey knowledge
of others, a script makes perfect
sense.  Now, | don't mean
script in the sense that it must
be memorized and dlavishly

adhered to. Script may be the
wrong word; maybe summary,
or outline, or talking points
would be a better term. But
whatever the term, the
document becomes the key to
an efficient deposition for both
sides. The script gives you and
your witness the comfort of
being able to substantively
respond to the designated
topics  without fear or
misspeaking or getting boxed
out of offering trial testimony
On the other side, the
questioner gets actual answers.
Both sideswin.

Ah, but we live in an
adversariad world. Both sides
may win, but don’t expect your
opponent to necessarily see
that. If you say “good
morning” he says “oh yeah?
Prove it.” So can you have
your witness use a script over
opposing counsel’ s abjection?

There is scant little
authority on the propriety of
using scripts. In Zeng v. EDS
Corp., 2007 WL 2713905 (E.D.
Va. 2009), the Court had no
problem with a corporate
representative using a notebook
that contained a 22-page
summary and multiple
documents during her
testimony. “While it is
improper for a witness to
testify at trial from prepared
notes under the guise of
refreshing recollection, see
United Sates v. Morlang, 531
F.2d 183, 19091 (4th
Cir.1975), given the duty of a
corporate designee to testify to
al information reasonably
known to the corporation,
including matters beyond the
designee’ s personal knowledge,
a wel-prepared  deposition
notebook has the potential to
enhance the accuracy and depth
of adesignee’ stestimony.”

But the Court in In re
Neurontin Antitrust Litig., 2011
WL 253434, a *10 (D.N.J.
2011) came to an entirely
different conclusion: “[T]he
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use of an outline created
entirely by litigation counsel
contradicts the purpose of Rule
30(b)®6) . . . A properly
prepared Rule 30(b)(6) must be
able to provide facts known by
corporate  employees  who
authorized the disputed denials,
state that the corporation relied
entirely on investigation and
decisions of outside counsel, or
admit that there are no facts
known by the corporation. The
Rule 30(b)(6) witness,
however, cannot simply be a
conduit for counsal's
contentions.”

So, here's my vote (I don’t
get a vote. But | live in
Chicago where you need not
even be alive to vote). | think
scripts make sense. | see
nothing in Rule 30(b)(6) that
precludes their use. A script is
simply a document used to
refresh the entity’s recollection
for testimony, so it should be
alowed as contemplated by
F.R. Bvid. 612. So you should
be prepared to give your
opponent the script — hopefully
well in advance; and you
should be prepared to let the
witness be asked about the
creation of the script without
letting a gag-reflex to assert
privilege kick in. But with all
due respect, you should get on
script.
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DISCOVERY
Contend With This

The very worst thing you
can find when you open your
mail — well, okay, the second
worst  thing, right behind
finding an unidentified white
powder — is a set of contention
interrogatories.

“For each action of
defendant that you contend
constitutes a breach of contract,
state with particularity and
exhaustive, picky detail each
and every fact, identify each
and every document (by Bates,
UPC and Dewey decima
number), describe each ora
communication (by detailed
content, date, participant,
outside temperature and tone of
voice), and identify the precise
paragraph, section number,
phrase and type font of the
contract that supports or
contradicts your contention.”
Or something like that.

Oh no, you think, this is
awful! Unfair! Burdensome!
It's atrap! If | give wrong or
incomplete answers | may be
barred from using some fact or
document at trial | don’'t even
know about yet! Object! |
need to object!

OK, cam down, take a
breath; call on your inner Zen.

By Robert L. Byman

Remember the wisdom of Sun
Tzu: “On contentious ground,

attack not. . . . On desperate
ground, fight” There is no
need for desperation.

Early Contention
I nterrogatories Are Abusive

Without a doubt contention
interrogatories are annoying.
Thirty years ago, Magistrate
Judge Wayne D. Brazil nicely
articulated:  “the early knee
jerk filing of sets of contention
interrogatories that
systematically track all the
alegations in an opposing
party's pleadings is a serious
form of discovery abuse. Such
comprehensive sets of
contention interrogatories can
be amost mindlessly
generated, can be used to
impose great burdens on
opponents, and can generate a
great deal of counterproductive
friction between parties and
counsel.” In re Convergent
Techs. Sec. Litig., 108 F.R.D.
328, 337-38 (N.D. Cal. 1985).
25 years later, Judge James
King agreed: “contention
interrogatories propounded
early in the discovery process

are often unproductive,
expensive and overly
burdensome . . . [and] raise the
logica question: ‘Is the
requesting party ssmply trying
to inundate an opponent for an
improper purpose of forcing
abandonment of the cause?”
In re Checking Account
Overdraft Litig., 2010 WL
5136043, a *2 (SD. Fla
2010).

But note the use by both
judges of the adjective “early.”
It isn't so much that contention
interrogatories are per se
abusive — it's that they are
usualy filed prematurely,
before you have had a fair
chance to garner the facts.
F.R.Civ.P 33(a)(2) provides
that “[a]n interrogatory is not
objectionable merely because it
asks for an opinion or
contention that relates to fact or
the application of law to fact,”
but the Rule provides the court
with substantial discretion as to
timing, noting that “the court
may order that the interrogatory
need not be answered until
designated discovery is
complete, or until a pretria
conference or some other
time.”

Courts generally look with
disfavor to early-filed broad
contention interrogatories.
Cardoza v. Bloomin' Brands,
Inc., 2015 WL 3875916, at *1
(D. Nev. 2015); see also, eg.,
Cable & Computer Tech. v.
Lockheed Saunders, 175 F.R.D.
646, 652 (C.D.Cal. 1997). But
there is no outright prohibition
on propounding contention
interrogatories early on in the
litigation, and as a genera
matter, interrogatories directing
a plantiff to date facts
supporting contentions in his
complaint are “entirely
appropriate.”  Subramani V.
Wells Fargo Bank, N.A., 2014
WL 7206888, at *2 (N.D. Cal.
2014); see also Tennison V.
City & Cnty. of San Francisco,
226 F.R.D. 615, 618 (N.D. Cal.
2005) (granting motion to
compel answers to
interrogatories asking plaintiff
to state all facts supporting a
claim).

But You Will Have To Answer
Someday, Why Not Now?

So you may well have an
objection as to timing, but you
are going to have to answer
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someday. Do the math. Your
dastardly opponent, Snidely
Whiplash, has served onerous
contention interrogatories on
you before depositions have
been commenced. Y ou suggest
prematurity, but Snidely insists
on answers now. What's
cheaper and more efficient?
Object, fight, probably win the
skirmish; and answer the
interrogatories a year from
now? Or suck it up, answer
now, and file supplemental
answers a year from now?
What will make the judge
happier? Force a dispute you
will probably win but with a
little mud on both sides' shoes?
Or not have a dispute at al?
Back to Sun Tzu, who teaches
in The Art Of War that the
supreme goal is “to subdue the
enemy  without  fighting.”
Answer now.

Embrace the work Snidely
is putting you to. When you
think about it, contention
interrogatories are actualy a
gift, not a burden. They force
you to think through your case
and order the facts you need to
prove at trial. You have to do
it sometime, and the sooner you
do it the less likely you will let
the discovery deadline pass
with some hole in your proof.
Answer now. You will preface
your answers by saying that
you reserve the right (it is a
Rule given obligation/right so
you don’t need to “reserve’ it,
but we lawyers want to leave
nothing to chance) to
supplement under Rule 26(e),
and then you will lay out
everything you know now.
Simple.

Now, that will probably
not satisfy Snidely. Not
enough detail, he will moan,
and he will bring a motion to
compel no matter how hard you
try to answer at this early stage.
But you will tell the judge you
have done your best and the
judge will get it.

Courts generally resist
efforts to use contention
interrogatories as a vehicle to
obtain every fact and piece of
evidence a party may wish to
offer concerning a given issue
a trial. Linde v. Arab Bank,
PLC, 2012 WL 957970, at *1
(E.D.N.Y. 2012); Ritchie Risk—
Linked Strategies Trading
(Ireland), Ltd. v. Coventry First
LLC, 273 F.R.D. 367, 369
(S.D.N.Y. 2010). Because the
primary, legitimate purpose of
contention interrogatories is to
narrow the issues for trid,
courts do not typicaly compel
responses to interrogatories that
seek a catalog of all factsor all
evidence that support a party's
contentions. Pasternak v. Dow
Kim, 2011 WL 4552389, at *3
(SD.N.Y. 2011);  Switch
Communications Group V.
Ballard, 2011 WL 3957434, at
*7-8 (D. Nev. 2011). Most
courts tend to require parties to
provide the material facts, not a
detailed and exhaustive list of
every possible piece of
evidence. Seg, e..g., Mancini v.
Insurance Corp. of New York,
2009 WL 1765295, a *3
(S.D.Cal. 2009); Barkley v. Life
Ins. Co. of North Am., 2008
WL 450138, at *1 (N.D.Tex.
2008); Convolve, Inc., 223
F.R.D. at 174; Seil v. Humana
Kansas City, Inc., 197 F.R.D.
445, 447 (D.Kan. 2000).

Nothing In Your Answer Now
Will Limit Your Proof

And here's the real thing.
So long as you remember to
supplement, you aren’t going to
be limited by anything you say
in your early answers. Rule
26(e) requires and allows
supplemental responses — but a
supplement doesn’'t necessarily
have to be to add. You can
also subtract, withdraw or flat
out contradict an early
interrogatory answer. The
Advisory Committee notes to
Rule 33(b) make clear that
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“The general rule governing the
use of answers to
interrogatories is that under
ordinary circumstances they do
not limit proof.” See U.S ex
rel. Tyson v. Amerigroup
lllinais, Inc., 230 F.R.D. 538,
541-42 (N.D. Ill. 2005). While
there may be exceptiona
circumstances where a party's
reliance on an answer may
cause such prejudice that the
court will hold the answering
party to an answer, “the
interrogating party will
ordinarily not be entitled to rely
on the unchanging character of
the answers he receives and
cannot base prejudice on such
reliance.” 1d.; see also Motson
v. Franklin Covey Co., 2005
WL 1541023, *4 (D.N.J
2005); Cable & Computer
Technology, Inc. v. Lockheed
Saunders, Inc., 175 F.R.D. 646,
651 (C.D.Cal. 1997); Sperling
v. Hoffmann-La Roche, Inc.,
924 F.Supp. 1396, 1412 (D.N.J.
1996); Lewisv. Tully, 1984 WL
2745, *10 (N.D.IIl. 1984); see
generally 8B Wright, Miller, &
Marcus, Federal Practice and
Procedure, § 2181 at 105-06
(3d Ed. 2010) (parties not
irrevocably bound to answer
given, especially in response to
contention interrogatories).

Morihei  Ueshiba, the
grand sensei of the martial art
of Aikido, described its central
principle as non-resistance.
“Those with evil intentions or
contentious  thoughts  are
instantly vanquished. Aikido is
invincible because it contends
with nothing.” Bring on the
contention interrogatories.
Don't resist, embrace. Snidely
will lose again.
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DISCOVERY

| thought orange was the
new black, but no, | was
wrong.  “Given the recent
amendments to the Federa
Rules of Civil Procedure that
became effective December 1,
2015, proportionality  ‘has
become ‘'the new black.™
Vaigas v. Solow Mgmt. Corp.,
2016 U.S. Dist. LEXIS 18460,
41-42 (SD.N.Y. Feb. 16,
2016). No less an authority
than Chief Justice John Roberts
tells us that the amendments
“may not look like abig deal at
first glance, but they are." See
Morrison v. Quest Diagnostics
Inc., 2016 U.S. Dist. LEXIS
10158 (D. Nev. Jan. 27, 2016).

Magistrate Judge Peggy
Neen nicely sums up the issue
the 2015 amendments were
meant to address: “A changein
the legal culture that embraces
the leave no stone unturned and
scorched earth approach to
discovery is long overdue.
Discovery overuse and abuse is
depriving ordinary citizens,
even those with considerable
means, of having their cases
heard in federal court.
Discovery is more often than
not too expensive and time
consuming to result in an

Keep It In Proportion
By Robert L. Byman
efficient and just result.” May 3, 2016). A party seeking

Roberts v. Clark Cnty. Sch.
Dist., 312 F.R.D. 594, 604 (D.
Nev. 2016). We need to reign
in the expense of discovery.

Proportionality Is The Key

| have one word for you —
“proportionality.” The recent
amendments  moved the
concept of proportionality —
where it had resided since 1983
— from Rule 26(b)(2)(C)(iii)
(which deals with limits on
discovery) to Rule 26(b)(1)
(which deals with the scope of
discovery). Wow. Elegant.
Perfect solution. Why didn’t
we think of it before 1983?
Need | say more? Um, well,
yes. | suspect | may need to.

Why exactly isit abig deal
that we have exactly the same
concept, tempered by exactly
the same prior case law, that
has simply been moved from
one part of the Rule to another?
“The 2015 amendments . . . do
not change the existing
responsibilities of the court and
the paties to consider
proportionality.” InforMD,
LLC v. DocRX; Inc., 2016 U.S.
Dist. LEXIS 58557 (M.D. La

to resist discovery “still bears
the burden of making a specific
objection and showing that the
discovery fails the
proportionality calculation
mandated by Rule 26(b).”
McKinney/Pear| Rest., L.P. v.
Metro. Life Ins. Co., 2016 U.S.
Dist. LEXIS 60270, 23-25
(N.D. Tex. May 6, 2016).

The substance of the Rule
hasn't is the same The
responsibility of the court and
the parties to consider
proportionality is the same.
The burden of persuasion is the
same. So what has changed?
What' s the big deal ?

The Responsibility |'s Shared

Well here it is. “the 2015
amendment does not create a
new standard; rather it servesto
exhort judges to exercise their
preexisting control over
discovery more exactingly."
Vaigas v. Solow Mgmt. Corp.,
2016 U.S. Dist. LEXIS 18460,
41-42 (SD.N.Y. Feb. 16,
2016). And not just the judges.
“The parties and the court have
a collective responsibility to
consider the proportionality of

al discovery and consider it in
resolving discovery disputes.”
There is "a shared
responsibility on al the parties
to consider the factors bearing
on  proportionality  before
propounding discovery
reguests, issuing responses and
objections, or raising discovery
disputes before the courts."
Snohui v. CEC Entm't, Inc.,
2016 U.S. Dist. LEXIS 62481,
10-11 (C.D. Cd. May 11,
2016).

OK? Wsdll, if you have
any lingering angst over
exactly what it is that the
amended Rule now does that
the old Rule did not, it may be
because you have been misled
by the grand title “Federal
Rules of Civil Procedure.”

“Call your mother no less
than once a day” is arule; “be
nice to your mother” is an
aspirational guideline.  There
are, to be sure, some rulesto be
found in the Federal Rules, but
by in large what we have is not
a set of Rules but rather the
“Federal Aspirations of Civil
Procedure.” Had we adopted a
provision that “parties are
entitled to one deposition for
each $250,000 in the claimed

Myr. Byman is Past President of the American College of Trial Lawyers and a partner at Chicago’s Jenner & Block. He can be reached at
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amount of damages,” that
would be a proportionality rule.
No ambiguity. It would be a
digtinctly silly rule, since
parties could alege anything
and some important cases have
no monetary component, but
silly or not, it would at least be
an objective standard.

“Discovery must be
proportional” is a distinctly
noble aspiration, but it isn't a
rule; there is nothing objective
about it and ambiguity
abounds.

So where does that leave
us? Well, at least one Federal
Judge, James Browning of New
Mexico, is skeptical that the
2015 amendments will make a
whit of difference in limiting
discovery or cutting litigation
cost. Courts have aways
considered proportionality, he
notes; so “[t]he real import of
theruleisthat it will likely lead
to more ‘proportionaity’
objections and more disputes
that the district courts will have
to resolve, which is what the
drafters apparently intended. . .

In sum, the rules are just as
likely to increase the costs of
discovery as to decrease it.”
XTO Energy, Inc., vs. ATD,
LLC, et d, 2016 U.S Dist.
LEXIS57050 (D. N. Mex., Apr.
1, 2016).

But other judges appear to
be more hopeful that the
amended Rule will make a
positive  difference. For
example, in Ballentine v. Las
Vegas Metro. Police Dep't,
2016 U.S. Dist. LEXIS 62362
(D. Nev. May 9, 2016),
Magistrate Judge George Foley
raised the fact that Federal
district courts have been
divided on whether a Rule
30(b)(6) deposition or
contention interrogatories are
the more appropriate vehicle to
discover a party's legal position
on a subject, such as patent
claim construction.  Noting
that, prior to the amendments,
courts often found it “is of no

consequence that contention
interrogatories may be the more
appropriate route to obtain the
information as nothing
precludes a deposition either in
lieu of or in conjunction with
such interrogatories," Security
Ins. Co. of Hartford .
Trustmark Ins., 218 F.R.D. 29,
34 (D. Conn. 2003), Judge
Foley concluded that the
amendments have changed the
calculus. Now, “a party's right
to pursue less efficient or
duplicative discovery avenues
can no longer be justified under
amended Rule 26(b) given its
greater emphasis on the need
for proportionality in
discovery. Where
responsive information can be
provided more accurately and
with less burden through one
method of discovery, that
method should be used.
Duplicative discovery methods
should be avoided.”
Ballantine, supra at pp. 22-23.

Courts Are Becoming
More | nvolved

It has only been a few
months, and the case law is far
from developed. On May 20,
when | went pencils down on
this article, a LEXIS search for
“proportionality and Rule 26”
yielded less than 300 hits. But
| couldn’t find in those 300 hits
anyone who, at least in print,

shares Judge Browning's
pessimism or  skepticism.
Rather, the overwhelming

majority of the opinions appear
to accept the exhortation to
become more involved to
reduce costs. For example, in
Rickaby v. Hartford Life &
Accident Ins. Co., 2016 U.S.
Dist. LEXIS 53485, 9-11 (D.
Colo. Apr. 21, 2016), the court
denied a motion to compel
discovery with a specific shout-
out to the amendments, finding
that the burden of the requested
discovery outweighed the value
of the information to its seeker.
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The opinion doesn’t exactly say
that different results would
have been reached before and
after the amendments, but the
clear implication is that it far
easier now to let
proportionality decide.

And if the courts are
accepting it, then so must we.
“[Tlhe smple fact that
requested  information is
discoverable under Rule 26(a)
does not mean that discovery
must be had." Nicholas v.
Wyndham Int'l, Inc., 373 F.3d
537, 543 (4th Cir. 2004). We
advocates have to accept that.
So now, when we serve a
discovery request, it is not
enough to decide that the
request seeks discoverable
information; we owe a duty to
opposing counsel, to our own
client, and to the court not to
seek discovery that is not
proportiona to the issues of the
case.

Here's a thought for the
future — next time you serve a
document request, how about
instead of asking for anything
and everything  remotely
connected with the litigation,
just asking for what you realy
need to prove or defend your
case? It'snot arule, butit'sa
worthy aspiration.
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PT Barnum supposedly
coined the famous phrase
“There’s a sucker born
every minute.” But there is
no evidence that he ever
actually said it, and his
biographer notes that he was
unlikely to have left
evidence of saying it even if
he did — since it would
defeat the purpose: if you
are looking for suckers, you
don’t want to advertise it.
Spoliation! I reckon. He
probably did say it, but the
evidence simply doesn’t
exist any longer.

If PT had lived in the e-
mail age, things would be
different.

Your client just got a
letter threatening a lawsuit.
Meritless, of course, but
litigation must take its
course.  And competent
litigator that you are, you
remind the client’s general
counsel to immediately put
a litigation hold in place to
assure that no evidence is
spoliated. In fact, you have
already supplied the general

THE PRACTICE

-Hold That Litigation Hold Dear-

By Robert L. Byman

counsel, and all of your
other clients, with a
litigation hold template for
just this purpose. You are
on top of it.

A Hold Is Not Enough

But hold on. This past
July, Magistrate  Judge
Leonard Stark issued an
opinion that should be
required reading for anyone
with an email address. Get
the opinion. Read it. Staple
it to your forehead. Send it
to your clients. Litigation
holds may not be enough.

In May 2012, GN sent a
cease-and-desist letter to its
competitor Plantronics,
demanding that it cease
certain practices or face an
antitrust  action. Bosh,
thought Plantronics, this
claim is totally bogus.
Nevertheless,  Plantronics
immediately put a litigation
hold in place for relevant
employees. It followed up
with training sessions to
assure compliance.  And

when a Complaint was
actually filed in October
2012, it issued an updated
hold, conducted additional
training sessions, and sent
out quarterly reminders after

that. A paradigm of
diligence, right?  Right!
Except, that is, for the

sucker born that particular
minute unto Plantronics.
Don Houston  was
Plantronics’ Senior VP of
sales and a member of its
twelve person Executive
Committee. His sales team,
of course, was central to any
antitrust allegations. A
month after the suit was
filed and the litigation hold
was well in place, Mr.
Houston capped off an
email exchange among his
sales team with: "Team,
please be careful about
competitive statements like
what was said below. |

would suggest everyone
immediately delete this
message, thanks." GN

Netcom, Inc. v. Plantronics,
Inc., 2016 U.S. Dist. LEXIS

93299, *5 (July 12, 2016).
Several months later, Mr.
Houston replied-to-all on
another email exchange:
"Given the sensitive nature
of this issue and the ongoing
legal issues, please delete
this entire string of emails
for everyone that has been
copied ASAP!" And later
still, "Team, this is an
inappropriate email, please
delete immediately. Bill you
should call Lou Ann
directly for any information
relating to competition or a
competitive  situation!!!"
Id. at *5-6.

Good Luck With That
Delete Instruction

Mr. Houston followed
his own direction. He
deleted his copies; he also
intentionally double-deleted
nearly 40% of his other
emails. But, you guessed it,
despite telling his team to
delete his instruction to
delete, the Court was able to
quote these clearly culpable

Mpyr. Byman is a Past President of the American College of Trial Lawyers and a partner at Chicago’s Jenner & Block. He can be reached
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communications  because
someone saved (or failed to
take sufficient effort to
delete) them.

What was he thinking?
What do time-share condos,
cold-sores, and email all
have in common? They are
all nearly impossible to get
rid of. So, with concerted
effort, Mr. Houston did
manage to permanently
delete thousands of his own
emails, but his instructions
to others to make deletions,
not so much — they popped
right up.

Judge Stark’s opinion
makes it apparent to me that
Plantronics is populated
with mostly good people.
The  associate  general
counsel comes off as a bit of
a heroine — when she
became concerned with Mr.
Houston’s observance of
retention practices, she took
immediate proactive steps
and hired a forensic
consultant to get the facts.
When Plantronics found that
relevant emails had been
deleted, it took affirmative
action to restore them. And
when the company learned
that Mr. Houston had defied

the litigation holds, it
severely sanctioned him,
withholding salary and

bonuses amounting to one
million dollars.

The Court conceded
that others at Plantronics
had acted properly,
diligently, in good faith.
Mr. Houston had gone
rogue. But he was
Plantronics’ rogue, and

Plantronics was responsible
for his behavior.

There Are Different
Rules For ESI

Let’s review. With the
implementation of amended

F.R.Civ.P. 37(e) in
December 2015, there are
different rules for spoliation
of electronically stored
evidence (ESI) like email
than for tangible evidence.
The general rule of
spoliation in most
jurisdictions is that a party
seeking  sanctions  for
spoliation must establish (1)
that the party having control
over the evidence had an
obligation to preserve it at
the time it was destroyed;
(2) that the evidence was
destroyed with a culpable
state of mind; and (3) that
the destroyed evidence was
relevant to the party's claim
or defense. Coale v. Metro-
N. Commuter R. Co., 621 F.
App'x 13, 16 (2d Cir. 2015)
(quoting Residential
Funding Corp. v. De
George Fin. Corp., 306
F.3d 99, 107 (2d Cir.
2002)). In the majority of
jurisdictions, mere
negligence can constitute
the culpable state of mind,
empowering a Court to
impose spoliation sanctions
ranging from nothing to
case-dispositive  findings.
Wandering Dago Inc. v.
New York State Office of
General Services, 2015 U.S.
Dist. LEXIS 69375 (May
29, 2015).

Not so with ESI. Rule
37(e)(1) empowers a court
to impose sanctions without
any finding of culpable state
of mind, if it finds that there
has been prejudice from
spoliation; but the sanction
must be limited to the bare
minimum necessary to cure
the prejudice. Rule 37(e)(2)
empowers the court to
impose case-dispositive
sanctions such as adverse
inferences or  outright
dismissal if, but only if the
court finds intent — not

negligence, but actual intent
— to deprive a party of the
spoliated evidence. See Best
Payphones, Inc. v. The City
Of New York, 2016 U.S.
Dist. LEXIS 25655
(February 26, 2016).

Spoliation Can Turn A
Case Without Merit Into
One With Real Impact

Judge  Stark easily
found  Mr. Houston’s
conduct sufficient for intent
to deprive, so he moved on
to sanctions. He was not yet
ready to impose evidentiary
sanctions, since the case was
not yet far enough
developed to  fashion
anything appropriate; but he
was more than ready to
impose  attorneys’  fees
(estimated to be two million
dollars — see Plantronics
July 7, 2016 Form 8-K), a

punitive fine of three
million dollars, plus an
adverse inference

instruction that will, advise
the jury that they can infer
that the destroyed emails
would have helped GN

prove its case against
Plantronics.
In its SEC filings,

Plantronics discloses that it
has not taken any financial
reserve for the GN case,
because it “believes that the
underlying antitrust action is
without merit.” So let’s take
that on faith. The case has
no merit. Yet this meritless
case has already cost
Plantronics $5 million. And
the jury will be instructed
that they can infer merit
even though there may be no
evidence of that because
evidence is missing. All this
because a single employee
decided that hold means
delete.
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Litigation holds are not
enough. Training sessions
are not enough. Employees
who are given litigation
holds should also be given
Judge Stark’s opinion — a
stark reminder that there are
genuine consequences to
ignoring a hold.



Hardball Discovery

by Jerold S. Solovy and Robert L. Byman

The deposition has been going on—and on—for three days.
The deponent, wounded by thousands of trivial questions
like a bull worked over by a master picador, lapses between
rage and weeping frustration. The deponent’s lawyer, barely
conscious, is making intricate designs with a paper clip on
his styrofoam cup.

The young associate who has subjected the witness, his
lawyer, and the court reporter to this agony is in his glory.
But the senior partner of the young interrogator’s firm pulls
him out of the conference room and corners him. “What are
you doing?!” the senior partner screams.

“I’m wearing him down, sir. He’ll jump at my settlement
offer when I tell him I’m about one-third through my exami-
nation outline.”

“Are you crazy?” the senior asks. “We don’t practice this
way!”

“But, sir . . .” whines the young associate, “it’s working!”

The older lawyer is unmoved. “Don’t you understand? We
don’t practice this way. We can’t do this. What if somebody
did it to us?”

The scene is from the popular, and sometimes accurate,
television drama “L.A. Law.” In a few minutes, the writers
have captured one of litigation’s most challenging conun-
drums. The young associate was playing hardball in discov-
ery. His tactics were apparently effective. Yet his superior
commanded that they cease. Why did the script call for a
halt? Because such tactics violate ethical rules? No. Because
they violate court rules? No. Because they violate rules of
logic? No. Such tactics are frowned on because they violate
the Golden Rule: Thou shalt not do unto others, lest . . .

Were the script writers overly cynical about why the part-
ner called the game? Or were they not cynical enough? How
many firms would stop playing the game just when their side
was about to score?

Litigators tend to think that terms like “hard-nosed litiga-
tor” or “tough trial lawyer” are redundant. Litigators are
supposed to be hard-nosed and tough. Litigation is supposed
to be hardball. We have all had it played against us. We have

Messrs. Solovy and Byman are partners in the Chicago firm of Jenner
& Block.

all played it ourselves from time to time. But we all make
choices. We will be faced throughout our careers with
whether to play hardball in particular situations and how to
respond when hardball is played against us.

Before looking at these questions, two disclaimers: First,
this is not the place to explore ethics or the possible use of
sanctions to attack impermissible conduct. Enough has been
written on both. More than enough will be written in the
future. The tactics we are talking about are within—though
perhaps stretching the outer limits of—the bounds of ethical
restraint.

Second, since we have no expertise in the psychoanalyti-
cal sciences, we will not consider lawyers who play hardball
for the sheer love of the game. Such people cannot help
themselves. They are as unpleasant to waitresses, shopkeep-
ers, household pets, and school-crossing guards as they are
during discovery. These congenitally rough lawyers may,
from time to time, be effective in spite of themselves. But our
aim is to offer guidance to those who can control the way
they act.

The basic question about hardball tactics is whether they
are effective. If they are not, it does not much matter whether
they are ethical or make us feel good. Scholars can debate
ethics, but practical lawyers need not always get that far. If it
does not work, you should not do it. If it does work, then
consider ethics.

In our view, hardball tactics do not work. To see why,
imagine a baseball game—hardball, of course—between
two legal adversaries.

The Starting Lineups

The home team is the law firm of Crafty & Cagey. It
represents an English company, Gyroslop, a manufacturer of
automatic hot porridge vending machines distributed
throughout Europe. For five years, Gyroslop has tried to
establish a long-term business arrangement with Georgia-
based Pure Foods, a manufacturer of dry cereal products
distributed by vending machine in the United States. But the
relationship has recently broken down. Gyroslop wants to
sue Pure for a variety of perceived causes of action. Crafty &
Cagey plays hardball.
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Pure is represented by the old-line, gentleman and gentle-
womanly firm of Sweetness & Life. Sweetness. & Life’s
usual game is cricket, but it has occasionally, with great re-
luctance, played a game or two of hardball.

Spring Training

Although the business breakdown occurred in January,
and although Gyroslop may want to seek injunctive relief
against Pure, Crafty & Cagey takes time to develop its case
during spring training. Some lawyers might put together a
complaint and motion for preliminary injunction as quickly
as possible. Not the experienced hardball players at Crafty &
Cagey. Instead, weeks and months are spent fine-tuning the
most burdensome possible discovery requests to accompany
the complaint.

Thorough hardball players that they are, the lawyers at
Crafty & Cagey also plot a home-field advantage. The action
will not be filed in Georgia, where Pure is incorporated, has
its principal place of business, and where all of its executives
are located. Rather, Gyroslop files in Illinois, where Pure has
an independent distributor who test marketed Gyroslop’s
machines. (This article is about hardball in discovery, and
therefore will not linger over the details of selecting the
playing field. Just remember, however, that hardball can be
played on many levels, not merely in discovery.)

At the outset, then, Gyroslop has assembled its lineup,
gone through its spring training and preparation, selected the
playing field, and—by way of a summons and motion for
preliminary injunction returnable on a few days’ notice—
issued an invitation to Pure for an away game. Sweetness &
Life is playing catch-up from the start.

The Initial Volley of Discovery
Inning 1: Gyroslop 1, Pure 0

Gyroslop gets out to an early lead by burying Pure in
discovery. The federal rules ordinarily bar a plaintiff from
serving discovery requests returnable less than 45 days from
filing. Gyroslop’s motion for preliminary injunction, how-
ever, gives Crafty & Cagey an opening that wily veterans of
the game often exploit. Gyroslop accompanies its complaint
with a motion for expedited discovery. Its document requests
require the production of every piece of paper generated by
Pure over the past 12 years. Gyroslop’s interrogatories, if
answered completely, will require a platoon of lawyers to
interview every living Pure executive, past and present, for
days, maybe weeks. Gyroslop’s emergency notices of depo-
sition will require Pure’s key executives to cease all normal
business activities while they prepare for and attend days of
deposition inquiry.

Analysis from the Broadcast Booth: Burying an opponent
in early discovery is one of the most common and possibly
effective kinds of hardball discovery. Such tactics are be-
coming so commonplace in commercial litigation that it may
not even be appropriate to describe them as hardball. In fact,
early, detailed discovery can be effective on many levels. It
can uncover information actually useful in the case. It puts
the defendant on the defensive and diverts resources that
might have been used to prepare a defense or counteroffen-
sive. And by creating immediate burdens, it can produce an
early settlement.

There is little risk in such early tactics. Of course, Crafty &
Cagey’s carefully drafted document requests and interroga-

tories may be used by Pure as a form to be served back on
Gyroslop. This is not a big problem, however, since even
Sweetness & Life knows how to frame discovery requests
expansively enough to drive Xerox stock still higher. A more
serious problem with such tactics may exist where the
plaintiff’s case is strong and relatively simple. Where there is
a legitimate chance of getting early injunctive relief, sum-
mary judgment, or an early trial date, kicking off omnibus
discovery can only delay the desirable. But Gyroslop need
not worry about this last risk. Its case is marginal, and its
hardball tactics are designed to force a settlement or create
enough red herrings to confuse a jury into a judgment.

Gyroslop’s first volley has Pure on the defensive. Gy-
roslop has won the first inning.

Emergency Depositions
Inning 2: Gyroslop 2, Pure 0

Crafty & Cagey insists on going forward with depositions
of Pure’s key officers even before Sweetness & Life can
assemble documents or answer interrogatories. It claims the
depositions are needed for the preliminary injunction hear-
ing. Crafty & Cagey would not be so insistent, of course, if it
really wanted to conduct its discovery efficiently. But that is
not Crafty & Cagey’s goal. It has no intention of completing
these “emergency” depositions; it wants a second shot at
Pure’s key witnesses after documents are ultimately pro-
duced. In true hardball, money is no object.

Therefore, Crafty & Cagey always leaves open the possi-
bility that every deposition will have to be resumed. A num-
ber of devices are employed to this end. The most obvious is
to begin a deposition before documents relating to the depo-
nent are produced. A further session will be needed after the
documents become available.

Another tactic, elegant in its simplicity, is to schedule
more depositions within a limited time than can possibly be
concluded. Since Crafty & Cagey must travel from its offices
in Chicago to Georgia for the depositions, it notices five
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depositions for a single week. This requires that Sweetness
& Life and Pure prepare each of the five witnesses. When the
depositions actually begin, Crafty & Cagey offers Pure two
equally dilatory options: Either proceed with a single witness
until completed (even though that witness’s deposition can
never be completed because relevant documents are unavail-
able), or spend one day with each of the five witnesses,
without any reasonable expectation of getting very far with
any of them.

Either way, Crafty & Cagey has maneuvered Sweetness &
Life into wasting preparation time with key employee wit-
nesses.

In large part, Crafty & Cagey has scored this inning be-
cause it has forced Sweetness & Life to play hardball in
return. If Sweetness & Life had thought carefully, it might
have asked the umpire—the judge—to slow down the game.
But Pure has taken up Gyroslop’s emotional challenge and
decided to play by Gyroslop’s rules. Believing it should
move the case quickly to vindicate its good name and avoid
having to report a spurious lawsuit in its financial statements,
Pure has rejected useful stalling maneuvers.

Analysis: Gyroslop has scored another run. Pure is still
shut out and on the defensive. It has not even been able to
take a decent swing at the ball. Worse yet, Gyroslop is able to
keep pressure on Pure with far fewer resources than Pure
needs to resist the pressure. Since the document requests and
interrogatories are already prepared, Gyroslop merely needs
one or two lawyers to take depositions, while Pure needs
platoons of attorneys and paralegals to review and assemble
documents, answer interrogatories, prepare witnesses for
depositions, and sit in on depositions. If hardball were a two-
inning game, this contest would be over.

Document Production
Inning 3: Gyroslop 2, Pure 1

The production of documents has always offered exotic
opportunities for playing hardball. Although the relatively
recent amendments to Rule 26 of the Federal Rules some-
what cramp the style of hardball specialists, there still are
many ways to throw curves.

A time-honored hardball strategy involves the way docu-
ments are made available for inspection at a client’s business
location. The room for document review is generally located
as close to the boiler as possible. It has no ventilation, little
light, and a lot of dirt. The room is then stocked from floor to
ceiling with more documents than a boy scout troop could
assemble during a month-long paper drive. The heat is
turned up, the air is pumped out, and opposing counsel are
invited in.

The use of this tactic has been limited by amended Rule
26. It now requires that documents be produced to corre-
spond with numbered requests or as the documents are main-

tained in the normal course of business. Anyway, there has
always been a counter to boiler room production: Make a
cursory review of the documents (to eliminate any docu-
ments thrown in for bulk alone) and request copies of every-
thing else. These can be reviewed in a more leisurely and
humane way at your own offices.

Document production often presents opportunities to de-
rail other discovery and slow down the litigation. Plaintiffs
who want to harass defendants into settlements, and defen-
dants who want to delay judgment day as long as possible,
Jook for—and find—such opportunities. Potentially endless
disputes may arise over whether particular documents are
relevant; whether certain documents are protected by work-
product, attorney-client, or other privileges; or whether
documents should be produced only subject to protective
orders. In fact, just negotiating the protective order itself can
take weeks.

In this inning, Gyroslop hopes to bury Pure under unrea-
sonably broad document requests. It purposefully includes
requests that likely invade various privileges. Under the
guise of seeking discovery relating to a trade secret count,
Gyroslop asks for communications with patent counsel.
Under the antitrust count, Gyroslop asks for material con-
cerning a 20-year-old Justice Department consent order
which expired 10 years ago.

It is often tempting to meet hardball with stonewall. We
get our machos up and meet force with force, or, as Gyroslop
hopes here, farce with farce. Gyroslop wants Pure to invoke
privileges so that the litigation can be strung out.

But Pure resists the knee-jerk reaction. Sweetness & Life
actually reads the requests. It determines that they probably
seek privileged material but definitely are not harmful to
Pure’s position. Pure simply agrees to produce the docu-
ments, asking only for a stipulation that this limited waiver
of privilege is not to be construed as a general waiver. Of
course, true hardball players seldom stipulate to anything,
but Gyroslop has scant choice here. It can hardly refuse to
accept the production of requested documents. Pure has
taken Gyroslop's screwball and is waiting for a better pitch.

Pure, of course, might have taken a different course and
played hardball itself on document production. No matter
how expansively drafted, document requests are always fer-
tile ground for clever, narrow interpretations to avoid pro-
duction of almost anything. But there are great risks in such
tactics. If the documents are later discovered, previous at-
tempts to withhold them will underscore their significance.
But, in this game, all this is moot. Pure has nothing to hide. It
produces everything.

Analysis: Sweetness & Life produces documents without a
whimper. Then it takes Crafty & Cagey’s document requests
and interrogatories and rewrites them, substituting “Gy-
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roslop” for “Pure” wherever appropriate. Crafty & Cagey is
bitten by its own expansiveness, unable to argue credibly
against the relevance of information it has itself sought. Pure
finally scores on an error.

Interrogatories
Inning 4: Gyroslop 2, Pure 2

Faced with vague allegations of misuse of trade secrets,
Pure understandably needs some exposition of the trade se-
crets Gyroslop claims were divulged and misused. Pure
therefore serves an interrogatory requesting that Gyroslop
“describe in detail the nature of each trade secret alleged to
have been divulged by Gyroslop to Pure . .. ”

Gyroslop responds to the interrogatory:

The trade secrets divulged consist of all aspects of the
Gyroslop porridge vending machine, all aspects relat-
ing to the workings of such machine, all aspects relat-
ing to the ingredients of the porridge, and all aspects
relating to the placement and operation of such ma-
chines.

Crafty & Cagey’s attorneys are masters of an advanced
hardball technique: Answering an interrogatory at length
without conveying a single atom of information. Pure knows
no more after this answer than it did before propounding the
question.

Pure seeks more detail from Gyroslop. Crafty & Cagey
says it has answered as best it can. Sweetness & Life brings a
motion for further answers to the interrogatories and for
sanctions. Crafty & Cagey responds with its own motion for
sanctions; it argues that Sweetness & Life’s motion was
abusive because Gyroslop had fully responded to the inter-
rogatory. Gyroslop contends that it did describe in detail “the
nature of” the trade secrets. It would have provided more
detail, it says, if the interrogatory had been worded “describe
in detail each trade secret.”

There must be judges somewhere so offended by this type
of tactic that they do something about it. Litigators must bear
in mind, however, that no matter how important their own
discovery disputes may seem, judges and magistrates have
the same enthusiasm for mediating discovery spats that kin-
dergarten teachers have for deciding whose crayon is whose.
The judge simply does what any good kindergarten teacher
would do if presented with such a quarrel: He wearily in-
structs Crafty & Cagey to file supplemental answers within
30 days, sending both parties back to their respective offices
to ponder further mayhem against one another.

Analysis: Pure scored a run this inning, but it was not the
big inning Pure had hoped for. Pure wanted to turn Crafty &
Cagey’s hardball tactics against it by having the judge im-
pose sanctions. The judge did not. Sweetness & Life eventu-
ally got what it had originally wanted, a fuller exposition of

2,

the trade secrets, while Crafty & Cagey got what it wanted—
Sweetness & Life’s goat.

Though Crafty & Cagey created a high irritation level, its
tactic was not particularly effective. It still had to give the
answers Pure sought. More important, it wasted valuable
brownie points with the judge. Even though the judge de-
clined to get into the mud with the parties on this first issue,
Crafty & Cagey has used up a good measure of the court’s
patience on a dispute it could not possibly have hoped to win.

Third-Party Depositions
Inning 5: Gyroslop 3, Pure 2

In almost every case, there will be witnesses not directly
affiliated with either party who nevertheless share an interest

Judges enjoy mediating
discovery spats as much as
kindergarten teachers do
deciding whose crayon is whose.

with one of them. Pure’s independent distributors are an
example. They are indeed independent, but still want to
cooperate with Pure. When Gyroslop serves notices of depo-
sitions and subpoenas on these independent distributors, they
rush to Pure and its counsel for guidance.

No lawyer worth his diploma would turn down a chance to
talk with a witness before he gives sworn testimony. Sweet-
ness & Life is no exception. Sweetness & Life therefore
contacts the distributors who have been subpoenaed and asks
to meet them before the depositions.

When most business people are served with a subpoena,

. their reactions range from discomfort to catatonia. If they

testify, they will be more comfortable represented by coun-
sel, especially if they can figure out how to get the lawyer for
free. One of Pure’s main distributors, Dirk Puritan of Puritan
Distributing in Texas, asks Sweetness & Life if it can repre-
sent him at his deposition. Sweetness & Life sees no conflict
between the position of Pure and the matters likely to be
discussed in the deposition. Both Pure and Puritan agree to
waive any conflict that might exist. Puritan signs an agree-
ment not to oppose Sweetness & Life’s continued represen-
tation of its original client, Pure, in the unlikely event that an
adverse relationship develops.

All this seems convenient and helpful. Pure would be
paying for Sweetness & Life’s services in preparation and
attendance anyway, so there is no need to charge Puritan for
Sweetness & Life’s time. Better yet, having an attorney-
client relationship offers the great advantage of shielding
matters discussed during the preparation session from dis-
covery.

The problem is that Crafty & Cagey decides to play hard-
ball. Crafty & Cagey charges that there is a conflict between
Pure and Puritan and asserts that it has standing to raise the
conflict. Crafty & Cagey has alleged that Pure exerts monop-
oly power over its distributors through threats and economic
coercion, and intends to examine Puritan about such threats.
Crafty & Cagey argues that Sweetness & Life’s dual repre-
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sentation will frustrate its efforts to get truthful, complete
answers from Puritan.

Sweetness & Life is dumbfounded by Crafty & Cagey’s
position. Crafty & Cagey does not care. The first two hours
of Puritan’s deposition are spent solely on how the represen-
tation of Puritan by Sweetness & Life arose. As soon as the
subject is exhausted (actually, about an hour after it is ex-
hausted and repetitive questions are asked), Crafty & Cagey
adjourns the deposition and brings an emergency motion in
the local Texas district court to have Sweetness & Life
disqualified from representing Puritan. At 4:00 that after-
noon, the emergency motion judge finally hears the matter.
He expresses some bemusement at the issue, and denies the
motion.

Analysis: Even though Crafty & Cagey’s motion was de-
nied, Gyroslop nevertheless scores in this inning. Since the
deposition was taken hundreds of miles away from the court
where the case will be tried, Crafty & Cagey lost no brownie
points with the eventual trial judge, no matter how thin its
motion may have been. And while Gyroslop was losing its
motion, Puritan and Sweetness & Life lost a day of their lives
warming up in the bull pen. Puritan is exhausted and is
rethinking how much it wants to cooperate with Pure. The
deposition will have to be rescheduled for another day,
weeks in the future, and Sweetness & Life will have to go
over the same ground already trod to reprepare Puritan.

Party Depositions
Inning 6: Gyroslop 3, Pure 3

Playing hardball at depositions is a matter of style. There
are infinite variations on the theme. Again, Crafty & C _ey
is a master of the game.

Even though Sweetness & Life made Pure’s officers avail-
able from 9 A.M. until 7 p.m. (with just a half-hour break for

It may feel good

to attack opposing counsel
on the record, but

it will have few benefits.

lunch) in order to get discovery completed as quickly as
possible, Crafty & Cagey would never think of returning the
favor when its own client is deposed. Crafty & Cagey insists
that depositions not start before 10 A.M. nor go beyond 5 p.m.,
with an hour and a half for lunch. Its lawyers then arrive at
least 15 minutes late for each session. Frequent breaks are
taken whenever a witness seems to have any difficulty an-
swering a question.

Part of playing hardball is knowing how to foul off good
pitches to wear the pitcher down until he throws a fat one
down the middle: Because Gyroslop’s witnesses are from the
United Kingdom, they have an opportunity not ordinarily
present in domestic litigation, but the principle remains the
same:

SweeTNEss & Lire: Would you please state your
name?
CrafFTY & CAGEY: Objection. This witness is not

from this country and may not understand your termi-
nology. When you say ‘state’ the witness may not un-
derstand what you mean, and therefore your question
is indefinite, imprecise, and incapable of an answer.
SweeTNESS & Lire: What?
CraFTy & CAaGEY: Same objection.

The objections escalate when matters of substance become
involved:

SweeTNESS & Lire: By whom are you employed?

CrarTy & CAGEY: Objection. That question calls for
a legal conclusion as to the nature of the entity which
employs the witness and as to what constitutes an
employment relationship. This witness is not a lawyer
and is not competent to answer such questions.

SwEeeTNESS & LiFe: Say what?

CraFTY & CAGEY: Same objection.

After half an hour of this sort of thing, the temptation is
strong: (1) to adjourn the deposition to seek some help from
the court; (2) to offer Crafty & Cagey a continuing objection
in order to stop the infuriating intrusions; or (3) to challenge
Crafty & Cagey to a duel in the nearest cow pasture. All three
temptations should be resisted. _

Since dueling is illegal in both Georgia and Illinois, and in
most other states where these events are likely to occur, a
challenge of battle to the death only feels good at the time of
the offer. It also feels good to attack counsel on the record,
making snide, witty comments about Crafty & Cagey’s obvi-
ous failings of legal ability and personal appearance. But no
matter how good it feels, it does not do any good. You may
feel better. Your client may feel better. But your case will not
be a bit better. We do not mean to suggest that lawyers
should not occasionally build client morale by taking on
opposing counsel, but they should not delude themselves
into thinking they have accomplished anything lasting. If
possible, dueling—even verbal dueling—should be avoided.

Turning to the court for help may or may not result in
actual relief. It is certain to delay the deposition and frustrate
your attempts at getting discovery. Unless you have previ-
ously raised the consciousness and irritability of the court to
the point where the judge will look at each and every ques-
tion and objection in a deposition, you will not get much.
Orders barring further objections to future, unasked ques-
tions are very rare.

The offer of a continuing objection is probably the worst
thing you can do. It will not stop Crafty & Cagey from
continuing to interrupt and frustrate the deposition. But it
may give them a lever, should you ever try to use the deposi-
tion at trial, to suggest that objections they forgot to make at
the time, and therefore might have waived, were covered by
the stipulation of a continuing objection.

The use of objections to coach a witness is another subject
so commonplace that it may not seem right to call it hardball.
But that is what it is. If a question has already been asked and
answered, the technically proper objection is: “Objection.
Asked and answered.” Period. The witness then is supposed
to answer again anyway. He will probably give a slightly dif-
ferent answer.

Of course, no hardball litigator would think of stopping
with the technically correct objection; instead, he would say:
“Objection. Asked and answered. He told you this morning
that the meeting occurred in December 1986.” Thus

(please turn to page 60)
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the record. Let’s go off the rec-
ord.

Despite such curiosities, we must not
forget that deposition practice gives
reasonably respectable work to the liti-
gation camp followers: the court re-
porters; the litigation support systems;
the software support systems; the ac-
cidentologists; the color-coded exhibit
label manufacturers. And let us not for-
get the tab makers. What would we be
without tabs? A Chicago law firm has
three full-time tabbers. In one case I
know of, the certificate of service con-
tained four tabbed exhibits.

No one should let these details ob-
scure the significance of what is hap-
pening. We are all participating in the
second golden age of discovery. The
memorable discoverers of the first were
Columbus and Balboa. The memorable
heroes of the second are not lonely fig-
ures on the oceans, but anonymous liti-
gators sitting in conference rooms all
across America. They press on, doing
their best to resist eating too much of
the host law firm’s Danish pastry and
striving earnestly to complete discov-
ery—at least the first wave—before the
cutoff date. 1D

Hardball

Discovery

(continued from page 12)
coached, the witness is less likely to
blurt out a wrong or differing answer.
Real hardball occurs when the law-
yer uses such objections to coach wit-
nesses with no good faith basis. The
lawyer may make his asked and an-
swered speech even though the subject
was not discussed earlier. Or he may
advise the deponent how to answer by
this kind of artifice:

Objection. What do you mean by the
phrase ‘did you agree to keep the
widget confidential’? Are you refer-
ring to the written agreement be-
tween Pure and Gyroslop, or to
some other agreement, or do you
mean ‘agreement’ in some collo-
quial sense? I mean, I don’t under-
stand your question. But if the wit-
ness understands, he may answer.

The witness, of course, responds as

though hit over the head with a mallet:
“Yes, I'm confused. What do you mean
by ‘agree’?”

Analysis: Frequent, infuriating, and
coaching objections are like brush back
pitches. Because they are judgment
calls, the umpire is not likely to throw
the pitcher out of the game for a few of
them. But charging the mound will get
the batter thrown out. The only thing
the batter can do is stand his ground
and wait for his pitch. This Sweetness
& Life does. Crafty & Cagey gains no
advantage by its hardball tactics, and
Sweetness & Life scores through pa-
tience and perseverance.

Relationship Between Counsel
Inning 7: Gyroslop 3, Pure 3

There will be many instances during
discovery in a major case when the par-
ties need to cooperate. One may want
to depose former employees of corpo-
rate parties; these witnesses are not
technically subject to notice, even
though they will probably be repre-
sented by the party’s counsel. The pro-
duction and scheduling of such wit-
nesses by voluntary cooperation—as
opposed to subpoena—is usually in
both sides’ best interests. Similarly,
documents may be disclosed during
depositions that were not specifically
requested; it may be in the mutual inter-
est of the parties to produce such docu-
ments voluntarily so that depositions
continue. Likewise, scheduling, to ac-
commodate both witnesses and law-
yers, is always easier by discussion
than by formal procedure.

As obvious as the mutual benefits of
cooperation may be, the use of hardball
tactics may make it impossible for the
parties to agree on anything. Despite
the best intentions of Sweetness & Life
and Pure at the beginning of the litiga-
tion, months of hardball tactics by
Crafty & Cagey and Gyroslop make it
impossible for the parties to cooperate
on anything other than continued esca-
lation of hostilities.

The Seventh Inning Stretch

During the seventh inning stretch,
with the score tied, we can review hard-
ball tactics thus far. Have they ad-
vanced the parties’ goals?

There really are only three reasons
litigants engage in discovery: (1) to
discover facts, preserve testimony, or
establish grounds for possible im-
peachment—all of this facilitates
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trial preparation and strategy; (2) to
delay the eventual trial, putting off
an inevitable adverse result; or (3) to
soften up one or both sides for possi-
ble settlement. The conscious use of
discovery for the latter two ends is be-
yond the bounds of ethics, but to think
that litigators do not use discovery for
such hardball purposes is to blink real-
ity.

Hardball tactics, carried to an ex-
treme, can delay the course of litiga-
tion. But because they are, by their very
nature, infuriating and frustrating, such
tactics can actually make settlement
less likely. A litigant’s frustration and
pain may tilt him toward settlement
until they reach a point where the party
decides to fight back in kind, and be-
comes intractable.

Even if we put to one side ethically
questionable conduct, it is still doubtful
that the use of hardball tactics is genu-
inely effective in the legitimate devel-
opment of a case for trial. Hardball tac-
tics should not be confused with thor-
oughness. It is possible—and often eas-
ier—to obtain full discovery (or to re-
spond fully without giving away more
than is legitimately required) without
ever throwing a fastball.

In the end, Gyroslop’s tactics have
not allowed it to outscore Pure; the par-
ties go into the final innings tied. It is a
brand new ball game. The facts and the
law will determine the outcome of the
case. All Gyroslop has accomplished is
to spend too much money, create too
much rancor, and, possibly, lose too
much judicial goodwill.

The Final Score

Gyroslop has had its innings, but so
has Sweetness & Life.

All good litigators must know how to
play hardball in discovery. Knowing
how does not, however, mean always
doing it. There will be times when
hardball will be the only effective
means to counter an adversary who in-
sists upon such conduct. There will be
times when you must recognize hard-
ball, in order to advise a client how to
respond without getting stuck in the
same mud. But it is not necessary to
start a hardball game yourself. Of
course it matters whether you win or
lose. But it also matters how you play
the game. A client is entitled to his
attorney’s zealous representation, but
zeal for its own sake has no purpose
and no place. &



The Timeless Litigator

by Jerold S. Solovy and Robert L. Byman

In the early 1990s, a young sportswriter interviewed Stan
“The Man” Musial.

“Stan,” began the reporter, “a lot has been said about
today’s pitching versus the pitching in the *40s and ’50s
when you were an active player. What do you think? How
would you do against today’s pitching?”

Stan thought a moment and replied, “I have to be honest
with you. I probably couldn’t bat much better than .200.”

“Two-hundred!?” The reporter was incredulous. “Stan,
you were an all-star in every one of your 22 years in the
Major Leagues. You hit 475 homers. You had more than
3,600 hits. Your lifetime batting average was .331. You won
seven National League batting titles. Do you really think you
could bat only .200 against today’s pitching?”

“Son, you gotta remember,” the Man replied, “I’m over 70
now.”

Forget about Y2K. You and your computers will survive
it. It is the nostalgia bug that may do us all in. As we
approach the end of a century and a millennium, we are
going to need rearview mirrors on our reading glasses to deal
with all the times we will be asked to look back. In sports,
politics, theater, art—in every aspect of life—someone will
ask whether things were better in the old days. As trial
lawyers, we are not immune.

Quick—name the greatest baseball player of the century.
Did you say Babe Ruth? Probably. But if you are reading this
in St. Louis, you may have said Musial or even McGwire.
And some may argue for Gehrig or Williams or Aaron or
Mays or Rose or Cobb or DiMaggio or Griffey—any one of
them comes to mind as a possible candidate.

Now name the greatest basketball player. Recent history
suggests that there is Jordan and there is everyone else. But
fans of Chamberlain or Russell or Cousy or Bird or Magic
might give you an argument.

Who was the greatest boxer? Ali? He was “The Greatest,”
but then he named himself. What about Dempsey or Louis or
Marciano?

The greatest golfer? Nicklaus? Palmer? Jones? Woods?
Hockey player? Gretzky? Orr? Howe?

Jerold S. Solovy and Robert L. Byman are partners in the Chicago law
firm of Jenner & Block.

How about the greatest tenor? Pavarotti? Caruso? Lanza?
What about the greatest architect? Skidmore? Wright? .M.
Pei? The greatest physician? Salk? DeBaky? ~

Step right up and offer your nominations. In almost any
field of endeavor, the choices are abundant. Lots of individ-
uals could legitimately be nominated as the “greatest”—and
we find them throughout the century.

Now name the greatest trial lawyer of the century. Start
with the candidates who are still practicing. Okay, that
would be. . ..

Johnnie Cochran? Roy Black? Mike Tigar? F. Lee Bailey?
Gerry Spence? They are all good lawyers, to be sure. Suc-
cessful lawyers, without doubt. Well known, without ques-
tion. Maybe even great. But the “greatest of the century”?
Not a chance. That title is reserved for someone else.

Is there any question that the greatest litigator of our cen-
tury—of any century—was Clarence Darrow? Can you even
think of another legitimate nomination? Could you, someone
who spends her life in the courts observing other lawyers,
seriously nominate anyone else?

Sure, you have seen some really good trial lawyers. You
have seen lawyers with great skills. You have seen lawyers
who were involved in great cases. You have seen all these
things—but rarely at the same time and even more rarely
over and over again.

Darrow was unique. He was a great lawyer. He had great
skills. And he had great cases—over and over again.

During the past hundred years, the press has dubbed at
least a dozen cases “The Trial of the Century.” Earlier this
year, MSNBC asked the public to cast votes. There are a full
score of legitimate contenders for the “greatest trial” title:
1901 Leon Czolgosz (murder; the President

McKinley assassination)

1906 Harry Thaw (murder; starlet Evelyn Nesbitt’s
husband, charged with killing her lover,
architect Sanford White)

1907 Big Bill Haywood (murder; union leader
charged with bombing death of Idaho Gov-
ernor)

1911 The Triangle Shirtwaist Trial (manslaughter;
sweatshop fire resulting in death of 146 people)
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1911 The McNamara Brothers Trial (arson, murder;
union leaders charged with bombing deaths)

1921 Sacco & Vanzetti (murder; defendants
unpopular anarchists)

1921 Fatty Arbuckle (manslaughter; popular actor
charged with rape/manslaughter in alleged
drunken attack)

1924 Leopold & Loeb (murder; “thrill” crime)

1925 The Scopes “Monkey” Trial (teaching evolu-
tion in violation of state law)

1931 The Scottsboro Boys (rape; nine black men
accused of raping two white women)

1934 The Gloria Vanderbilt Custody Trial

1935 Bruno Hauptmann (murder/kidnapping; The
Lindbergh Baby)

1946 The Nuremberg Trials

1951 The Rosenbergs (espionage; theft of atomic
secrets)

1954/1966 Sam Sheppard (murder; inspiration for The
Fugitive)

1969 The “Chicago Seven” (incitement to riot;
anti-war protests)

1970 Charles Manson (murder; Helter-Skelter)

1992 The Rodney King Beating Trial (assault;
videotaped police misconduct)

1995 0.J. Simpson (murder; you know . . .)

1999 The Clinton Impeachment Trial (felony stu-
pidity)

For those that occurred in our lifetimes, we can name most
of the lead lawyers because the trials were so highly publi-
cized. You probably remember David Kendall, Johnnie
Cochran, Marsha Clark, Vincent Bugliosi, William Kunstler,
and F. Lee Bailey. But how about the lawyers in those other
famous cases? Do the names Delphin Delmas, Fred Moore,
or Gavin McNab come trippingly to the tongue? Probably
not. And generations of lawyers yet unborn will probably not
recognize the names of Kendall or Cochran 50 years from
now. But one name will be remembered—Clarence Darrow.

It is a staggering feat that of these 20 “Trials of the Cen-
tury” only two lawyers appeared in more than one of the
cases. F. Lee Bailey was Sam Sheppard’s lawyer in the 1966
trial that acquitted the “Fugitive” doctor; and Bailey played
an important—albeit supporting—role in the O.J. Simpson
defense. But Clarence Darrow was lead counsel in an amaz-
ing four (or maybe six, depending upon how you count) tri-
als of the century.

No other lawyer has ever been so centrally involved in so
many compelling cases. And so we ask the young sports-
writer’s question: “How would Darrow fare in today’s jus-
tice system?”

First, take a look at Darrow’s batting average in trials of
the century.

Big Bill Haywood was an executive of the Western Feder-
ation of Miners and was one of the labor movement’s recog-
nized radicals; he publicly advocated violence in the cause of
workers’ rights. In the early years of the century, the Gover-
nor of Idaho, Frank Stuenenberg, called in Federal troops,
suspended the writ of habeas corpus, and used heavy-
handed, and perhaps illegal, tactics to crush the union and its
strike attempts. Haywood vowed vengeance.
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On December 30, 1905, a bomb blast killed Stuenenberg.
Two days later, the police arrested Harry Orchard, who
promptly confessed to setting the bomb—under direct
instructions, he claimed, from Haywood. Many credited
Darrow’s brilliant closing argument for Haywood’s acquit-
tal; others assigned the judge’s unexpectedly favorable
instructions. No matter. Darrow either persuaded the jury to
acquit, or he persuaded the judge to give good instructions.
A home run. Darrow is batting 1.000.
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Leopold and Loeb were brilliant. They were rich. They
were lovers. But they were bored. At the age of 18, Loeb was
the youngest person ever to have graduated from the Uni-
versity of Michigan and was a post-graduate student at the
University of Chicago. Leopold, 19, was in law school at the
same university. They were, they reasoned, so smart and so
privileged that ordinary laws did not apply to them.

To prove the proposition, they conspired to commit the
perfect murder. They chose as their victim and coldly mur-
dered Loeb’s 14-year old cousin, Bobby Franks. But
Leopold was not as smart as he thought; he left a pair of
glasses with Franks’s body. The two soon confessed.

The defendants—rich, arrogant, Jewish, gay—were not
exactly sympathetic characters. The only question appeared
to be how quickly the gallows could be built. But for a fee of
$100,000 (more than a million in today’s dollars), Darrow set
out to save them. And save them he did. First, he withdrew
the not guilty pleas, taking the case from the jury; then he got
right to the point and asked the judge for leave to offer evi-
dence of mitigation. With a battery of expert psychiatric tes-
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timony and a two-day summation, Darrow literally saved his
clients’ necks. His clients pled guilty—score that as an out,
but give Darrow a sacrifice. Not an official time at bat, Dar-
row’s average still stands at 1.000.

* % %k

Before O.J. and Monica, not many would have gone fur-
ther than the Scopes “Monkey” Trial as their pick for the trial
of century. It had it all. The two most famous orators of the
day, Darrow and William Jennings Bryan, were the proan-
tagonists. The trial was a media circus, personally covered
by the most famous journalist of the day, H.L. Mencken. And
while the crime charged was a bit less spectacular than mur-
der or presidential philandering, it was then a societal hot
button—the teaching of evolution.

Darrow Versus Bryan

The movie version of the trial, Inherit the Wind, depicted
Darrow as the victor. But art does not always imitate life. On
the stage and in film, Darrow’s character destroys Bryan’s
with a brilliant scientific cross-examination of Bryan’s fool-
ishly strict theology; in real life, the.cross was no better than
a draw for Darrow. In the play and the movie, Darrow badly
embarrasses Bryan, who has taken the stand as an expert on
the Bible, by getting him to insist incredibly that the Creation
took literally only six days because the Bible says so. But in
fact, Bryan gave perfectly reasonable answers:

Q. You claim that everything in the Bible should be lit-
erally interpreted?

A. Tbelieve everything in the Bible should be accepted
as it is given there: some of the Bible is given illus-
tratively. For instance: ‘““Ye are the salt of the earth.”
I would not insist that man was actually salt, or that
he had flesh of salt, but it is used in the sense of salt
as saving God's people.

. Do you think the earth was made in six days?
. Not six days of twenty-four hours.

. Doesn’t it say so?

No, sir. . . .
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. What do you consider it to be?

. I have not attempted to explain it. If you will take
the second chapter—Iet me have the book. (Exam-
ining Bible.) The fourth verse of the second chapter
says: “These are the generations of the heavens and
of the earth, when they were created in the day that
the Lord God made the earth and the heavens,” the
word “day” there in the very next chapter is used to
describe a period. I do not see that there is any
necessity for construing the words, “the evening
and the morning,” as meaning necessarily a twenty-
four-hour day, “in the day when the Lord made the
heaven and the earth.”

O

. You think those were not literal days?
. I do not think they were twenty-four-hour days.
. You do not think that ?

. No. But I think it would be just as easy for the kind
of God we believe in to make the earth in six days

bR ol e

as in six years or in 6,000,000 years or in
600,000,000 years. I do not think it important
whether we believe one or the other.

. Do you think those were literal days?

. My impression is they were periods, but I would not
attempt to argue as against anybody who wanted to
believe in literal days.

Darrow lost. In fact, he did not merely lose the Scopes
trial, he rhrew it. Scopes, a biology teacher, was recruited by
the ACLU and Darrow to bring a test case. Scopes never
risked more than a $100 fine, and it was central to Darrow’s
goal that the fine be assessed so that Darrow could appeal to
have the law declared unconstitutional. Leaving nothing to
chance, Darrow asked the jury to find his client guilty. They
obliged. But Darrow’s strategy failed. The appellate court
reversed on a technicality and never reached the constitu-
tional question. Strike out. Darrow is down to .500.

% %k %

James B. and John L. McNamara were well known as expert
dynamite men at a time when a well-placed explosion was as
common a union tactic as picketing is today. The McNamaras’
union, the International Association of Bridge and Structural
Iron Workers, was embroiled in a bitter dispute with Harrison
Gray Otis, publisher of the Los Angeles Times, when an explo-
sion at the paper’s main building killed 20 people. The McNa-
maras were all but kidnapped from their Indiana homes and
brought to Los Angeles on murder charges.
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The union believed that the McNamaras were innocent
victims of a politically motivated railroad job. Darrow
agreed to take the case for an upfront fee of $50,000 and
$200,000 placed at his disposal for trial expenses and inves-
tigation costs. The union raised the $250,000 (more than $3
million in current dollars) with donations of nickels, dimes,
and quarters from working men and women across America.
Darrow spent every cent of it. And then he entered a plea of
guilty on behalf of his clients, dispensing with the need for a
trial. A long foul fly ball, caught near the bleachers. After
McNamara, Darrow’s average is .333.

But the McNamara case was far from over. The McNama-
ras never went to trial, but Darrow did—twice. Darrow was
charged with having used some of that enormous war chest
to try to bribe potential jurors in two separate prosecutions
on related charges. Both of Darrow’s personal trials were
media events and standing-room-only affairs. Acting as his
own principal defense counsel, Darrow gave a closing argu-
ment in his first trial that, according to contemporary news-
paper accounts, brought tears to the eyes of both judge and
jury. Darrow was acquitted. In the second trial, however,
there were no tears; Darrow barely escaped conviction with
a hung jury. The prosecutor agreed not to retry Darrow on the
condition that Darrow never again practice law within the
State of California. Darrow agreed.

Haywood, Leopold & Loeb, Scopes, and McNamara were
all legitimate “trials of the century.” Darrow was also lead
counsel in a number of other “great” cases, worthy of inclu-
sion in Great American Trials (Visible Ink Press, 1994). In
his first widely celebrated case, for example, Darrow made
his name as a champion of unions and the working man,
defending Eugene V. Debs in a conspiracy case. Darrow
made his name, but his client did the time; Darrow lost the
case and Debs served six months for contempt.
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Darrow’s last case was also highly publicized. In 1932, at
the age of 75, Darrow defended Navy Lieutenant Thomas
Massie. Stationed in Hawaii, Massie was charged before a
Navy Court Martial with the murder of a native Hawaiian
suspected of having participated in the rape of Massie’s wife.
The jury found Massie guilty and sentenced him to 10 years
at hard labor. But racial undertones were tearing Hawaii
apart, and the rape charge had yet to be tried against the sur-
viving suspects, themselves native Hawaiians. The governor
appealed for a compromise, and Massie’s ten-year sentence
was commuted to one hour of custody in return for the
Massies’ agreement not to press for trial of the rape case.

So Darrow batted something less than .300 in his most
famous cases.

Why do we so revere a man who lost more cases than he
won? To start, a batting average is an unfair metaphor for a
trial lawyer’s record. Baseball players get their averages only
after they have faced a variety of pitchers in a variety of ball-
parks, but all batters face roughly the same pitching in the
same parks over the course of a season. A batting average is

The things that madé
Darrow great then would
make him great today.

thus a meaningful comparison of ballplayers. But a winning
percentage in litigation is meaningless because every case is
different. Perhaps no lawyer could have won the cases Dar-
row lost; perhaps only he could have won the cases he did.
We do not revere Darrow because of statistics but rather
because of a group of qualities he seems to exemplify.

What about those bribery charges? In an introduction for
a recent republication of Darrow’s autobiography, Harvard
Law Professor Alan Dershowitz concludes that there is per-
suasive evidence that Darrow in fact may have been guilty of
the jury bribery charges that grew out of the McNamama
case. Darrow, The Story of My Life (DaCapo Press 1996).
Professor Dershowitz correctly notes that we can hardly treat
Darrow as a role model if he was guilty of attempted jury
bribery. But we are talking about trial skills, not morals or
ethics. Pete Rose and Shoeless Joe Jackson indisputably
were great ballplayers despite their indiscretions. Even Pro-
fessor Dershowitz concedes that proper role model or not,
Darrow’s career deserves study “by all citizens who care
about liberties and our legal system.”

If you study his career, you have to conclude that Darrow
would do well against today’s advocates. And that is true
even when you factor in the innovations that have changed
the way a case is tried.

Admittedly, society and technology have changed, and with
them the courtroom. Darrow never did computer research; he
probably never heard of an overhead projector. Darrow never
saw bar code scanners used to project instant images of video
depositions, exhibits, and other special effects into the court-
room as part of an integrated presentation. Darrow never
addressed a jury raised on a television culture, reducing atten-
tion spans to segments of roughly 12 minutes.

But what of it? Qur grandfathers knew how to shoe horses;
we do not. We know how to program VCRs; they did not.
(Well, actually, we do not know how to program VCRs either,
but our kids do.) The basic characteristics and qualities that
make up human beings have not changed; only technology has
changed. We simply use different tools now than we did then.

The things that made Darrow great then would make him
great today. They are the same qualities that good trial
lawyers always have and trial lawyer wannabes must
develop. Darrow—Ilike any great litigator—possessed a
wide array of timeless skills that made him truly great.

First, he had a sense of humility. If any lawyer ever had the
right to take himself a bit too seriously, it would have been
Darrow at the end of his enormously successful and distin-
guished career. And it would appear that the mere act of writ-
ing an autobiography would suggest a considerable ego. But
there is remarkably little hubris in the autobiography that
Darrow wrote when he was 75 years old. Unlike many
famous people who come willingly to the task of writing
their autobiographies, Darrow penned his largely because he
needed the money and was urged by his friends to use the
book to finance his retirement.

Darrow begins his book by stating:

It may seem absurd that I should be sitting here trying
to write about myself in an age when only a mystery
story has any chance as a best seller. I can think of noth-
ing about myself to distort into any such popular fiction.

Id. at 1. He then goes on to recount his legal career by cred-
iting sheer luck and happenstance rather than any particular
innate talents or gifts.

For example, Darrow explained that his move to the big
city was not part of any plan. “I was prospering in Ashtab-
ula, and would doubtless be there now except for an impor-
tant event for which I was no more responsible than I am for
the course of the earth around the sun,” he wrote. Id. at 39.

The seller of the home Darrow was going to purchase in
Ashtabula backed out at the last moment. To mask his indig-
nation, Darrow announced that he was planning to move out
of town anyway. He picked Chicago simply because his
brother was already living there. Id. at 39-40.

Darrow never forgot that his good fortune was as much
good luck as good lawyering. But it is good lawyering not to
take yourself too seriously. No trial lawyer ever won a case
by bowling over a jury with the lawyer’s sense of his own
self-worth. Darrow had a gift for convincing jurors that he
was one of them—no better, no worse, no smarter, no
dumber. He could convince them of that because he never
lost his sense of humility—a timeless quality that all good
trial lawyers must either have or feign.

Feign? We never met Darrow, of course, and so we have
no way of knowing whether the humility that is so abundant
in his autobiography is genuine or simply an act designed to
please his audience. But as the loosely translated Nigerian
proverb goes, “Whether the elephant means to step upon the
rabbit or does so by accident, the effect upon the rabbit is the
same.” If Darrow’s humility was not genuine, then he com-
pensated by understanding the second important quality of
great persuaders: a sense of the audience. Juries instinctively
warmed to Darrow. So, too, did most judges (except, of
course, for the ones who held him in contempt; but more on
that later). Does it much matter whether one is genuinely
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humble or merely superb at faking the quality? Probably not.
But effectively faking it means understanding for whom you
are doing the faking.

Remember the old story about the two hikers who encoun-
tered a bear? They broke into a trot, but the bear trotted after
them. They began to run, but the bear kept pace behind them.
The first hiker stopped, tore off his heavy hiking boots,
pulled a pair of running shoes out of his backpack, and
started to put them on. The second hiker looked back and
screamed “Do you really think you can outrun the bear with
your running shoes?” His friend responded, “I don’t have to
outrun the bear; I just have to outrun you.”

A trial is a contest between two sides. You do not have to
beat the bear or the world, just the people at the other coun-
sel table. In life, genuine humility is always better than fak-
ing it. But if you are not blessed with genuine humility,
maybe you can fake it long enough to get through the trial.
And maybe the bear will get the other guy, not you.

Today’s Contenders

If there is any modern contender for Darrow’s mantle, it
might well be Gerry Spence. We have read Gerry’s autobiog-
raphy, we have seen him interviewed on 60 Minutes, we have
even seen him in court. Gerry is good. And Gerry may indeed
have a fine sense of humility, although that is not exactly the
first thing that comes to mind when you review his work.

But does he have a sense of audience. The case that proba-
bly brought Gerry Spence the most national prominence was
the Silkwood trial, in which he obtained a $10 million verdict
for the Estate of Karen Silkwood, a worker in a Kerr-McGee
plutonium plant who had died of radiation poisoning. Spence’s
closing argument was nothing short of masterful. He began:

Ladies and gentlemen, it was winter in Jackson,
Wyoming, when I came here, and there was four feet of
snow at Jackson. We’ve spent a season here together. I
haven’t been home to Jackson for two and a half
months. And, although I’'m a full fledged Oklahoman
now, and have been for over a month and a half, never-
theless I’'m homesick. And I’'m sure you’re homesick,
too. This sure has been a tough one on you.

Well I know you have had to do extra work, and I know
you’ve had to work at night, and I know you’ve had to
drive long distances. Every moming—now, I'm a jury
watcher, you watch me watching you every morning, and
I'look at you to see if my jury was all right, and see if they
were feeling okay. Sometimes they weren’t feeling too
good, but mostly we made it through this matter together,
and I’'m pretty proud of that. . . . And, so, I’m proud to
be here with you, and I’m awed, and I’m a little fright-
ened, and I know that’s hard for you to believe because
I don’t look frightened. But, I've been frightened from
time to time throughout this trial. I've learned how to
cover that up pretty well, and what I am setting out to
do today is frightening me. I hope I have the intelli-
gence, the insight, and the spirit, and the ability, and just
the plain old guts to get you what I have to get to you.

We know a fellow who has a plaque on his wall that reads
“Always be sincere—whether you mean it or not.” There is
no way.of knowing whether Gerry Spence has ever been
frightened in his life, let alone actually frightened that day in

1979 when he said those words to that jury. But whether they
were true or not, they could not have been better at estab-
lishing rapport with his audience. Great trial lawyers have a
great sense of audience.

Darrow, too, was a master at sensing what his audience
needed to hear. In the Big Bill Haywood trial, his jury was
composed of twelve Idaho farmers, hardly brothers-in-arms
of the radical, bomb-throwing unionist defendants. But Dar-
row sensed the common bond his audience needed to hear,
and he made the farmers his soulmates. The farmers may not
have had much use for unions, but they hated railroads and
Wall Street more. So Darrow closed with this plea:

Gentlemen, [there were no ladies on juries then] it is not
for him [Haywood] alone that I speak. I speak for the
poor, for the weak, for the weary. . . . The eyes of the
world are upon you, upon you twelve men of Idaho
tonight. . . . If you kill him your act will be applauded
by many. If you decree Bill Haywood’s death, in the
railroad offices of our great cities men will applaud your
names. If you decree his death, amongst the spires of
Wall Street will go up paeans of praise for these twelve
good men and true.

Great trial lawyers also need a sense of humor. Now some
of us cannot tell a joke. Some of us do not even have a sense
of humor. But those of us who cannot make others laugh
should not be in the persuasion business. Humor is not
always appropriate, but it is part of the arsenal of any great
trial lawyer. A fine sense of audience tells the truly great trial
lawyer when to use humor to accomplish her purpose. Even
as Darrow was losing ground to Bryan in the Scopes cross-
examination, he sensed that some well-placed humor might
gain back the momentum—and it did. Frustrated by Dar-
row’s questions about Bryan’s speculations, Bryan retorted:
“I do not think about things I do not think about.”

Darrow added humor as
seasoning for the heavy stew
of his closing argument.

Quick as a wink, Darrow won the skirmish with humor:
“And do you think much of the things you do think about?”

Darrow was a ponderous orator, probably because courts.
and juries of his day expected ponderous oratory. Darrow’s
cases were usually deadly serious—crimes of the most seri-
ous magnitude, with death by hanging often the immediate
result for his client if he misstepped. So humor could not be
invoked lightly; mostly, it was a matter of instinct. Darrow
knew—he just knew—that humor had no place in the two-
day argument he made to Judge Caverly in the Leopold-Loeb
case, just as he knew—he instinctively knew—that it did
have a place when he was fighting for his own freedom in the
first of his jury bribery trials in the aftermath of the McNa-
mara case. Darrow added a little humor as seasoning for the
heavy stew of his closing argument:

Gentlemen, I do not know whether you have had much
to do with lawyers or not. You probably have more
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money if you have not. I am not saying anything about

that,but . ...

One famous Darrow humor story may be apocryphal; at
least we could not find a documented citation to prove that it
actually happened. But true or not, the story—told of Darrow
at a time when the lawyers (and everyone else) were permit-
ted to smoke, chew, and spit in the courtroom—is a wonder-
ful illustration of courtroom humor.

It was time for Darrow’s summation to the jury. He slowly
lit a large cigar, took a few careful, thoughtful puffs, and rose
to face the jurors:

Gentlemen, I will not need so much of your time as to

need the services of an ash tray before I demonstrate to

you the utter failure of the State’s case.

Darrow began to pace and argue as his cigar began to burn
down. And the jury was riveted not so much by the argument
as by the fact that the ash was growing to one, then two, then
three full inches. Finally, Darrow sat down, to the jury’s obvi-
ous relief. And when he pulled out the wire he had strategi-
cally placed in the cigar so that the ash could finally fall, the
courtroom burst into laughter. The jury was supposedly out
just a few moments before it returned a not guilty verdict.

We could not get away with such antics today. And yester-
day, perhaps no one but Darrow could. Perhaps that sense of
humor and sense of audience were what made him truly great.

Few things are so serious that a bit of humor cannot help
us understand them. Have you ever been to a memorial ser-
vice when the speaker eulogized the departed with a mixture
of humorous and serious remarks? The serious is made even
more serious by its juxtaposition with humor. The great ones,
like Darrow, know this.

But a sense of humility, a sense of the audience, and a
sense of humor are not enough. No trial skill is more impor-
tant than good old fashioned common sense. Horse sense,
they used to call it: the ability to see, understand, and explain
things in simple, sensible terms.

Simplicity is part of the mantra of this decade. “If the
glove doesn’t fit, you must acquit.” Such lines are not our
style, and we cringed a little when we heard Johnnie Cochran
make that argument. But it worked. And who can question
success? In the Silkwood trial, Gerry Spence taught how to
use a catchy phrase combined with good common horse
sense to make a point and win a trial. Spence’s thyme was
just as pithy as Cochran’s—"If the lion got away, Kerr-
McGee has to pay”—but it was even more meaningful
because Spence combined it with common sense:

If the lion got away, Kerr-McGee has to pay. Well, we
talked about strict liability at the outside, and you’ll
hear the court tell you about strict liability and it simply
means “if the lion got away, Kerr-McGee has to pay.”
It’s that simple—that’s the law. You remember what I
told you in opening statement about strict liability? It
comes out of the Old English Common Law. Some guy
brought an old lion on his ground and he put it in a
cage—and lions are dangerous—and through no negli-
gence of his own—through no fault of his own, the lion
got away. Nobody knew how—like in this case, nobody
knew how. And the lion went out and he ate up some
people—and they sued the man. And they said, you
know: “Pay. It was your lion and he got away.” And the
man says, “But I did everything in my power—I had a

good cage—had a good lock on the door—I did every-
thing that I could—1I had security—I had trained people
watching the lion—and it wasn’t my fault that he got
away.” Why should you punish him? They said “We
have to punish him—we have to punish you—you have
to pay. You have to pay because it was your lion—
unless the person who was hurt let the lion out himself.”
That’s the only defense in this case. Unless in this case
Karen Silkwood was the one who intentionally took the
plutonium out and “let the lion out” that is the only
defense. Strict liability. If the lion got away, Kerr-
McGee has to pay.

Has there ever been a more commonsense, easier-to-under-
stand exposition of the doctrine of strict liability? The great
ones can explain even the most difficult concepts in ways
that simply make sense.

One of the intangibles that separate the great ones from
the good ones is the fire in the belly: the unflappable belief
that they are doing the right thing. Indeed, Darrow is per-
haps best remembered for his sense of honor and commit-
ment to his ideals.

Most everyone remembers that Darrow was a champion of
the downtrodden and poor. Fewer recall that he began his
legal career in Chicago firmly entrenched in the establish-
ment, first as a corporation counsel for the city and later as a
general attorney for the Chicago & Northwestern Railroad.
Fewer still know that he was often able to and did command
staggering fees for his representations of the poor and down-
trodden. But there is no question that Darrow held fierce
beliefs and that he risked much to follow those beliefs. In
1887, for example, Darrow left his cushy job at the railroad
when he realized that his nataral sympathies lay not with his
employer, but with the other side. He never again repre-
sented an employer against an employee.

We do not mean to suggest that a lawyer can be great only
if he argues cases from the moral high ground. Nor do we
mean to suggest that great lawyers do not sometimes take on
causes that are at odds with their personal beliefs. But no
lawyer ever won a close case without convincing the jury
that the lawyer believed that his client was in the right. To
win cases, you must either believe in your client, or you must
make the jury believe that you believe in your client. And
you can only do that with a genuine sense of commitment.
Darrow understood that. And if he could not commit to his
client, he would at least commit to the notion that his client
was entitled to the best possible defense, right or wrong.

A sense of honor implies that one ought to do what is right
and fair. A trial lawyer of some note before he went into poli-
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tics, Abraham Lincoln often told juries “To be fair, I reckon I
ought to concede a few points” of his opponents’ case. It was
right to do so. It was fair. It was also disarmingly wise. By
apparently doing the fair thing, Lincoln grabbed the high
ground for himself and his client. Of course, Lincoln really
conceded nothing; he gave in on the tangential, while convinc-
ing the jury that this honest, fair lawyer must be right on the
important, contested points. A sense of honor is more than just
good for the soul; sometimes it is good for the result as well.

A great lawyer must also have the resolve and willingness
to go as far as necessary to win the case. Darrow did. He was
even willing to risk contempt when it served his client.

In the Scopes trial, after a particularly bitter exchange with
the judge, Darrow threw down the gauntlet:

Darrow: We want to make statements here of what we
expect to prove. I do not understand why every
request of the State and every suggestion of the
prosecution should meet with an endless waste of
time, and a bare suggestion of anything that is per-
fectly competent on our part should be immedi-
ately overruled.

The Court: I hope you do not mean to reflect upon the
Court?
Darrow: Well, Your Honor has the right to hope.

Contempt

Darrow was held in contempt and ordered to pay the then-
hefty amount of $5000. Drawing upon his horse sense, Dar-
row returned to court the next day with a lengthy, sincere, and
humble apology, and the fine was reversed. But Darrow
had demonstrated his willingness to go as far as necessary.

That same lesson can be learned from the Chicago Seven
Conspiracy Trial, the Circus Maximus of American jurispru-
dence. Scarcely had the trial begun, when one of the defen-
dants became so disruptive that Judge Julius Hoffman
ordered him bound and gagged in the courtroom. Later, he
was removed entirely and able to participate only by elec-
tronic means.

When Bobby Seales’s case was severed, making the
Chicago Eight the Chicago Seven, the trial antics became
no less outrageous. The hostility between Judge Hoffman
and the defendants and their counsel was overt and palpa-
ble. But lead defense counsel William Kunstler did not
shrink from the task.

After the judge ruled that he would not permit a brief recess
to allow a defense witness time to get to court, Kunstler said:

Mr. Kunstler: I am outraged to be in this court before
you. . . . I am trembling because I am so outraged. I
haven't been able to get this out before, and I'm
saying it now, and then you can put me in jail if you
want to. You can do anything you want with me,
because I feel disgraced to be here.

I have sat here for four and one-half months and
watched the objections denied and sustained by
Your Honor and I know that this is not a fair trial. I
know it in my heart. If I have to lose my license to
practice law and if I have to go to jail, I can’t think
of a better cause to go to jail for and to lose my
license for.

The Court: There is not much more that you could say,
Mr. Kunstler.

Mr. Kunstler: Your Honor, we are not resting. We are
never going to rest, Your Honor is going to do the
resting for us because we have a witness who is
available and ready to testify.

The Court: I will do the resting for you.

Prosecutor: Your Honor, may the defendants and their
counsel then not make any reference in front of this
jury that they wanted Dr. Abernathy to testify?

Mr. Kunstler: No, no.
The Court: I order you not to make such a statement.

Mr. Kunstler: We are not going to abide by any such
comment as that. Dr. Ralph Abernathy is going to
come into the courtroom, and I am going to repeat
my motion before the jury.

The Court: I order you not to.

Mr. Kunstler:Then you will have to send me to jail. I am
sorry. We have a right to state our objection to rest-
ing before the jury.

After the trial, Judge Hoffman sentenced William Kunstler to
four years in prison for criminal contempt. The Seventh Circuit
Court of Appeals overturned his contempt conviction as well as
the underlying convictions of the defendants.

The Canons of Ethics, of course, require that we zealously
represent our clients within the bounds of the law. Contemp-
tuous conduct is not legal and is not part of good advocacy.
But a truly great lawyer has to be willing to risk contempt to
zealously represent the client until cooler heads—and per-
haps a Court of Appeals—can prevail.

Finally, a great trial lawyer must also be a great teacher.
Great trial lawyers live not only in the courtroom, but in the
classroom as well. They teach their younger colleagues, they
write, and they lecture. They spread the talents that have
made them great.

In Japanese society, the Sensei, the teacher, is the most
revered of professions. Throughout his career, Darrow was a
Sensei. He gave speeches, engaged in debates, and otherwise
taught his beliefs outside the courtroom every chance he
could. After his retirement, he became more and more active
in these teaching roles.

If a reporter could ask Clarence Darrow how he would
fare in today’s courtrooms, Darrow probably would acknowl-
edge, with a touch of humor and humility, that he would not
do so well. But that would only be because he would be over
140 years old. Litigation skills are timeless. The talents that
made Darrow great for four decades at the end of the last and
beginning of this century would make him great today.

Oh, Darrow would have to adapt a bit. But he would
quickly learn how to shorten his accustomed two-day sum-
mations to less than an hour so that he could hold a modern
jury’s attention. He would quickly master computer skills and
learn the technology of today’s courtroom. And then his
senses would take over. His common sense, his sense of
humility, his sense of audience, his sense and sensibility
would all come into play. It would be great to watch. O
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