AMERICAN COLLEGE OF TRIAL LAWYERS
WHITE PAPER ON JUDICIAL ELECTIONS

Approved by the Board of Regents
October 2011




AMERICAN COLLEGE OF TRIAL LLAWYERS

the best of the trial bar in the United States and Canada. Founded in 1950, the

College is dedicated to maintaining and improving the standards of trial practice,
the administration of justice and the ethics of the profession. Through its Board of
Regents, the General Committees and its State and Province Committees, the College
engages in a wide variety of activities to further those purposes.

T he American College of Trial Lawyers is composed of Fellows who represent

Fellowship is extended by invitation only, after careful investigation, to those experienced
trial lawyers who have mastered the art of advocacy and whose professional careers

have been marked by the highest standards of ethical conduct, professionalism, civility
and collegiality. Fellows are selected from among advocates who represent plaintifts

or defendants in civil proceedings of all types, as well as prosecutors and criminal
defense lawyers. There are more than 5,800 Fellows of the College, including Judicial
Fellows elected before ascending to the bench, and Honorary Fellows, who have attained
eminence in the highest ranks of the judiciary, the legal profession or public service.

L X X 4

“In this select circle, we find pleasure and charm in the
illustrious company of our contemporaries and take the
keenest delight in exalting our friendships.”

—Hon. Emil Gumpert,
Chancellor-Founder, ACTL

American College of Trial Lawyers
19900 MacArthur Boulevard, Suite 530
Irvine, California 92612
Telephone: (949) 752-1801
Facsimile: (949) 752-1674
Website: www.actl.com
Email: nationaloffice@actl.com

Copyright © 2011
American College of Trial Lawyers
All Rights Reserved.




AMERICAN COLLEGE OF TRIAL LLAWYERS

CHANCELLOR-FOUNDER
Hon. Emil Gumpert
(1895—1982)

OFFICERS
GREGORY P. JOSEPH, President
THOMAS H. TONGUE, President-Elect
CHILTON DAVIS VARNER, Treasurer
J. DONALD COWAN, JR., Secretary
PHILIP J. KESSLER, Acting Secretary
JOAN A. LUKEY, Immediate Past President

BOARD OF REGENTS

ROBERT L. BYMAN
Chicago, Illinois

J- DONALD COWAN, JR.
Raleigh, North Carolina

BARTHOLOMEW ]J. DALTON
Wilmington, Delaware

JOHN M. FAMULARO
Lexington, Kentucky

PAUL T. FORTINO
Portland, Oregon

SAMUEL H. FRANKLIN
Birmingham, Alabama

PHILLIP R. GARRISON
Springfield, Missouri

TRUDIE ROSS HAMILTON
Waterbury, Connecticut

DAVID J. HENSLER
Washington, District of Columbia

CHRISTY D. JONES
Ridgeland, Mississippi

GREGORY P. JOSEPH
New York, New York

WILLIAM J. KAYATTA, JR.
Portland, Maine

PHILIP J. KESSLER
Bloomfield Hills, Michigan

JEFFREY S. LEON
Toronto, Ontario

JOAN A. LUKEY
Boston, Massachusetts

PAUL S. MEYER
Costa Mesa, California

MICHAEL W. SMITH
Richmond, Virginia

THOMAS H. TONGUE
Portland, Oregon

CHILTON DAVIS VARNER
Atlanta, Georgia

FRANCIS M. WIKSTROM
Salt Lake City, Utah

DOUGLAS R. YOUNG
San Francisco, California

DENNIS J. MAGGI, CAE, Executive Director




AMERICAN COLLEGE OF TRIAL LLAWYERS
PAST PRESIDENTS

1950-51 EMIL GUMPERT*
Los Angeles, California

1951-52 C. RAY ROBINSON*
Merced, California

1952-53 CODY FOWLER*
Tampa, Florida

1953-54 E. D. BRONSON*
San Francisco, California

1954-55 CODY FOWLER*
Tampa, Florida

1955-56 WAYNE E. STICHTER*
Toledo, Ohio

1956-57 JESSE E. NICHOLS*
Oakland, California

1957-58 LEWIS C. RYAN*
Syracuse, New York

1958-59 ALBERT E. JENNER, JR.*
Chicago, Illinois

1959-60 SAMUEL P. SEARS*
Boston, Massachusetts

1960-61 LON HOCKER*
Woods Hole, Massachusetts

1961-62 LEON JAWORSKI*
Houston, Texas

1962-63 GRANT B. COOPER*
Los Angeles, California

1963-64 WHITNEY NORTH SEYMOUR*
New York, New York

1964-65 BERNARD G. SEGAL*
Philadelphia, Pennsylvania

1965-66 EDWARD L. WRIGHT*
Little Rock, Arkansas

1966-67 FRANK G. RAICHLE*
Buffalo, New York

1967-68 JOSEPH A. BALL*
Long Beach, California

1968-69 ROBERT W. MESERVE*
Boston, Massachusetts

1969-70 HON. LEWIS F. POWELL, JR.*
Washington, District of Columbia

1970-71 BARNABAS F. SEARS*
Chicago, Illinois

1971-72 HICKS EPTON*
Wewoka, Oklahoma

1972-73 WILLIAM H. MORRISON*
Portland, Oregon

1973-74 ROBERT L. CLARE, JR.*
New York, New York

1974- AUSTIN W. LEWIS*
New Orleans, Louisiana

1975-76 THOMAS E. DEACY, JR.
Kansas City, Missouri

1976-77 SIMON H. RIFKIND*
New York, New York

1977-78 KRAFT W. EIDMAN*
Houston, Texas

1978-79 MARCUS MATTSON*
Los Angeles, California

1979-80 JAMES E. S. BAKER*
Chicago, Illinois

* Deceased

1980-81 JOHN C. ELAM*
Columbus, Ohio

1981-82 ALSTON JENNINGS*
Little Rock, Arkansas

1982-83 LEON SILVERMAN
New York, New York

1983-84 GAEL MAHONY
Boston, Massachusetts

1984-85 GENE W. LAFITTE
New Orleans, Louisiana

1985-86 GRIFFIN B. BELL*
Atlanta, Georgia

1986-87 R. HARVEY CHAPPELL, JR.
Richmond, Virginia

1987-88 MORRIS HARRELL*
Dallas, Texas

1988-89 PHILIP W. TONE*
Chicago, Illinois

1989-90 RALPH I. LANCASTER, JR.
Portland, Maine

1990-91 CHARLES E. HANGER*
San Francisco, California

1991-92 ROBERT B. FISKE, JR.
New York, New York

1992-93 FULTON HAIGHT*
Santa Monica, California

1993-94 FRANK C. JONES
Atlanta, Georgia

1994-95 LIVELY M. WILSON*
Louisville, Kentucky

1995-96 CHARLES B. RENFREW
San Francisco, California

1996-97 ANDREW M. COATS
Oklahoma City, Oklahoma

1997-98 EDWARD BRODSKY*
New York, New York

1998-99 E. OSBORNE AYSCUE, JR.
Charlotte, North Carolina

1999-2000 MICHAEL E. MONE
Boston, Massachusetts

2000-2001 EARL J. SILBERT
Washington, District of Columbia

2001-2002 STUART D. SHANOR
Roswell, New Mexico

2002-2003 WARREN B. LIGHTFOOT
Birmingham, Alabama

2003-2004 DAVID W. SCOTT, Q.C.
Ottawa, Ontario

2004-2005 JAMES W. MORRIS, III
Richmond, Virginia

2005-2006 MICHAEL A. COOPER
New York, New York

2006-2007 DAVID J. BECK
Houston, Texas

2007-2008 MIKEL L. STOUT
Wichita, Kansas

2008-2009 JOHN J. (JACK) DALTON
Atlanta, Georgia

2009-2010 JOAN A. LUKEY
Boston, Massachusetts




Jubiciary COMMITTEE

CHAIR
JAMES P. SCHALLER, BETHESDA, MD

ViceE CHAIR
KEenT E. THOMSON, TORONTO, ON

MEMBERS
C. MATTHEW ANDERSEN, SPOKANE, WA
James E. ArnoLp, CoLumBus, OH
Davip L. BALSER, ATLANTA, GA
HonN. STEVEN L. BELL, RosweLL, NM
JoHN P. BRACKEN, IsLANDIA, NY
PLEASANT S. BrobNAX, ITI, WAsHINGTON, DC
Hon. Epwarp L. CHAVEZ, SANTA FE, NM
JAMES W. CONNOR, JR., TuLsa, OK
SuzANNE COTE, MONTREAL, QC
Hon. Sam E. HappoN, GREAT FALLS, MT
ALBON O. HEAD, JR., FORT WORTH, TX
THoMAS JOHN HURNEY, JR., CHARLESTON, WV
Davip C. INp1aANO, SaN JuaN, PR
JupiTH SMITH KAYE, NEW YORK, NY
JonN A. KENNEY, OxkLaHOMA CiTY, OK
OLiviEr F. KotT, MONTREAL, QC
ScotT K. LOGAN, PRAIRIE VILLAGE, KS
ROBERT J. MARINO, PITTSBURGH, PA
JonN B. MoRTHLAND, HANNIBAL, MO
JoE B. NormaAN, NEw ORLEANS, LA
MicHAEL A. PoPE, CHicAaGo, 1L
HARLAN 1. PRATER, IV, BIRMINGHAM, AL
AvLIck E. Richmonp, BostoN, MA
JosepH J. RoPER, KaNsas City, MO
HoN. SAM SpaRKS, AUSTIN, TX
JoserH D. STEINFIELD, BosTon, MA
PAuLA FISETTE SWEENEY, DALLAS, TX
BLAKE TARrTT, HOUsTON, TX
G. TRENHOLM WALKER, CHARLESTON, SC
HARVEY WEISSBARD, NEWARK, NJ
MARY A. WELLS, DENVER, CO
Hon. Lisa GopBEy Woob, BRunswick, GA

REGENT LIAIsoN
Francis M. WiksTrROM, SALT LAKE City, UT

Ex OrriciOo
HoN. Jack ZouHARY, ToLEDO, OH




JUrY COMMITTEE

CHAIR
TERRY O. TOTTENHAM, AUSTIN, TX

Vice CHAIR
ErLizaBETH N. MULVEY, Boston, MA

MEMBERS
Davip D. ALsopr, MINNEAPOLIS, MN
Brap J. BRapY, CEDAR RAPIDS, A
RicHARD P. CAMPBELL, BosTon, MA
GaRy J. CERiANI, DENVER, CO
ALLAN R. CHASON, BAY MINETTE, AL
JonN G. CorLEW, JACKSON, MS
ConnNIE L. DIEKEMA, DES MOINES, TA
DENNIS J. DrRAScO, ROSELAND, NJ
KEevIN J. DUNNE, SAN Francisco, CA
STEVE GARNER, SPRINGFIELD, MO
DanieL B. HuveTT, READING, PA
WiLLiaM C. JEANNEY, RENO, NV
LAawrence R. KiNG, St. PauL, MN
RicHARD F. LoMBARDO, KANSAs CiTy, MO
JonN D. McGavin, Falrrax, VA
JoHN J. McLAUGHLIN, Tampa, FL
BRriaN T. REKOFKE, SPOKANE, WA
GEORGE H. ROBINSON, JR., LAFAYETTE, LA
Nicunoras B. RotH, DECATUR, AL
CAROLYN P. SHORT, PHILADELPHIA, PA
DAN SKERRITT, PORTLAND, OR
HoN. SAM SpARKS, AUSTIN, TX
JAMES J. VIRTEL, ST. Louis, MO
DARRELL L. WARTA, WicHITA, KS
TERRY W. WEST, SHAWNEE, OK
JAMES A. WILLETT, MANASSAS, VA
RicHARD M. ZIELINSKI, BosToN, MA
HoN. JAcK ZouHARY, ToLEDO, OH

REGENT LiAIsoN
MicHAEL W. SMmiTH, RiciMoND, VA




SPECIAL PROBLEMS IN THE
ADMINISTRATION OF JUSTICE COMMITTEE (U.S.)

CHAIR
DanNikL J. BuckLEY, CINcINNATI, OH

ViceE CHAIR
MicHAEL L. O’DoNNELL, DENVER, CO

MEMBERS
JoHN A. CHANDLER, ATLANTA, GA
KELL M. DAMSGAARD, PHILADELPHIA, PA
Hon. AnN B. Frick, DENVER, CO
JAMES J. HAGLE, URBANA, IL
DoucLas G. HOUSER, PorRTLAND, OR
GERALD R. KowaLski, ToLEpDo, OH
MicHAEL L. LipMAN, SAN Dieco, CA
OTt1s McGEE, JR., SAN Francisco, CA
JonN P. O’HALE, SMITHFIELD, NC
Tar H. Park, NEw York, NY
CoLLins J. SEITZ, JR., WILMINGTON, DE
MARIANNE D. SHORT, MINNEAPOLIS, MN
HoN. JAMES A. TEILBORG, PHOENIX, AZ
Hon. T. JouN WARD, MARSHALL, TX
GREGORY K. WELLS, RockviLLE, MD

REGENT Liarson
JouN M. FamuLaro, LExINGTON, KY

Ex OFFICIO
ALAN L. SuLLIVAN, SALT LAkE CiTy, UT




AMERICAN COLLEGE OF TRIAL LAWYERS
WHITE PAPER ON JUDICIAL ELECTIONS

In April, 2008, the Judiciary Committee proposed a set of Recommended Principles
for Judicial Selection and Retention, adopted later that year by the Board of Regents. Of those
recommended “Principles,” four in number, the first three are unimpeachable, as was the fourth at
the time it was adopted and recommended by the Committee. However, events since that time have
combined to produce a veritable “Perfect Storm” of adverse consequences attendant upon judicial
elections that strongly suggest that the College should reconsider and take a position in opposition
to selection and retention of judges by contested elections under any circumstances.

The Committee’s “Fourth Principle” as set forth in the 2008 Recommendations, states:

The “appearance of impartiality” is critical to judicial
independence. Nothing erodes public confidence in the judiciary
more than the belief that justice is “bought and paid for” by
particular lawyers, parties or interest groups. In states where judges
are selected or retained by contested elections, publicly financed
elections are preferable.

What has transpired since that principle was recommended by the Committee and the
College to suggest that it is no longer supportable? At least two decisions by the United States
Supreme Court which, together with an earlier decision and with two troublesome trends which
were apparent even in 2008 but which have only increased since then, have given rise to a situation
in which any contested election of judges virtually assures improper and deleterious influence upon
the system.

Even before 2008, the College, among many other organizations and individuals, had
commented repeatedly on the pernicious influence of money in contested judicial elections, a trend
which had been growing for some time and which, in conjunction with the elimination of courses
in what used to be called Civics or Problems of Democracy in most public school curricula, had
already fed a corrosive attitude that judges were not much if at all different from other “pols.” In
2002, the Supreme Court in Republican Party of Minnesota v. White, ruled that candidates for judicial
vacancies could not be forbidden to take positions on issues that might come before them on the
bench. The case involved a First Amendment attack upon a Minnesota Canon of Judicial Conduct, the
so-called “announce” clause, prohibiting candidates for judicial office from “announcing [their] views
on disputed legal or political issues.”

In 1996, Gregory Wersal ran for associate justice of the Minnesota Supreme Court and
published literature in support of his candidacy criticizing certain decisions of that court on key
issues such as crime, welfare and abortion. A complaint filed against him with the Office of Lawyers
Professional Responsibility was later withdrawn by the agency owing to doubts as to the clause’s
constitutionality, but Mr. Wersal withdrew from the race to avoid further complaints and potential
damage to his practice. However, he ran for the same post again several years later and, together with
certain others, filed an action against officers of the agency in federal court, seeking, among other
things, a declaratory judgment that the clause was unconstitutional. He was unsuccessful in the trial
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court and on appeal to the Eighth Circuit, but the Supreme Court reversed in an opinion by Justice
Scalia in which Justice Sandra Day O’Connor, while concurring in the result, tellingly expressed
in a separate opinion the view that “the very practice of electing judges undermines ... the state’s
compelling governmental interest in an actual and perceived ... impartial judiciary.”

Far from being “free from any personal stake in the outcome of the cases to which they are
assigned,” Justice O’Connor wrote, “if judges are subject to regular elections they are likely to feel
that they have at least some personal stake in the outcome of every publicized case.” She went on to
decry the fact that “contested elections generally entail campaigning. And campaigning for a judicial
post today can require substantial funds.” Moreover, unless the pool of candidates is limited to those
wealthy enough to fund their own campaigns independently — “a limitation unrelated to judicial skill”

— the cost of campaigning requires them to engage in fundraising which “may leave judges feeling
indebted to certain parties or interest groups.” She had little sympathy for Minnesota’s “claim that it
needs to significantly restrict judges’ speech in order to protect judicial impartiality.”

If the State has a problem with judicial impartiality, it is largely one that
the State brought upon itself by continuing the practice of popularly
electing judges.

Literature suggesting the extent to which money has played a disturbing part in contested
judicial elections was already plentiful when Justice O’Connor wrote in 2002. Things haven’t
improved in the interim. In fact, during the decade 2000-2009, “fundraising by high-court candidates
surged to $206.9 million, more than double the $83.3 million raised in the 1990s,” according to the
Brennan Center for Justice. Even more unsettling, in 2010, “heavy spending and angry TV ads spread
to several states holding refention elections,” which as recently as 2009 had accounted for less than 1
per cent of spending in such races. In 2010 alone, high-court retention elections in a handful of states
cost more than the $2.2 million raised for all retention elections in the nation during the decade 2000-
2009. Yet those expenses were still far lower than in competitive election states.

The most striking example of just how bad the situation can get is provided by the facts in the
notorious case of Caperton v. A.T. Massey Coal Company. Petitioner Caperton and others had secured
a $50 million verdict against the Massey company. Don Blankenship, Chairman, CEO and President
of the company, decided after the verdict but before the appeal to support an attorney, Brent Benjamin,
who sought to replace Justice McGraw, then Chief Justice of the Supreme Court of Appeals of West
Virginia, who was a candidate for re-election. Blankenship donated $1,000 — the statutory maximum
— to Benjamin’s campaign, but in addition donated nearly $2.5 million to a political organization
opposed to McGraw and supporting Benjamin, and another $500,000 in independent expenditures
for direct mailings, solicitation letters and TV and newspaper ads to support Benjamin. These
expenditures amounted to more than the total amount spent by all other Benjamin supporters and was
triple the amounts spent by Benjamin’s own committee. Benjamin won.

In October 2006, before Massey filed its appeal, Caperton moved to disqualify Benjamin,
citing conflict of interest. The motion came on for hearing before Benjamin himself who denied it,
indicating that upon careful consideration he could find no “objective information” to show that he
was biased, or that he had prejudged the issues or was “anything but fair and impartial.” In December,
Massey filed its petition and the Supreme Court granted review.
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The following November, the court reversed Caperton’s $50 million verdict. While conceding
that Massey’s conduct had warranted the type of judgment entered against it, the Court reversed on
two independent procedural grounds, over the dissents of two justices who stated that the “majority’s
opinion [was] morally and legally wrong,” misapplied the law and introduced sweeping “new law.”
Caperton sought rehearing and various disqualification motions were filed. Among them were a
motion aimed at one of the judges in the majority, Justice Maynard, photos having come to light
of the justice vacationing with Blankenship on the French Riviera while the case was pending. He
granted Caperton’s motion and recused himself.

One of the dissenting judges granted a disqualification motion filed by Massey based on
his public criticism of Blankenship’s role in the 2004 elections. He also urged Benjamin to recuse
himself, describing the presence of Blankenship’s money, political tactics and “friendship” as having
“created a cancer in the affairs of this Court.” Justice Benjamin declined his colleague’s suggestion
and denied Caperton’s recusal motion.

The court granted rehearing, and with Benjamin now in the role of acting chief justice,
selected two other justices to replace the two who recused. Again, Benjamin refused to withdraw
from the case in the face of yet another disqualification motion and a public opinion poll showing
that over 67% of West Virginians doubted he could be fair and impartial. Once more the Court
reversed the jury verdict, again by a vote of 3 to 2, both dissenting justices drawing attention to
Benjamin’s failure to recuse himself. A month after Caperton filed its cert petition with the U.S.
Supreme Court, Benjamin filed a concurring opinion containing a spirited defense of the majority
opinion and his decision not to recuse.

The majority decision of the Supreme Court, per Justice Kennedy, to reverse the decision
of the West Virginia court, was not a foregone conclusion. As a matter of law and policy, very
appealing arguments were advanced by the dissent of Chief Justice Roberts in which Justice Scalia
joined. But the facts of the case are striking. It may well be that Justice Benjamin could maintain
an attitude of perfect objectivity despite the influences injected by Blankenship’s money, tactics
and “friendship.” But it is difficult to imagine anyone claiming that the facts did not give rise to
a “reasonable question” regarding his impartiality. And the results of the public opinion poll seem
to bear out the conclusion that the public at large is more than a little disenchanted with the system
when it creates such an appearance of impropriety.

The decision of the Court in the Citizens United case in 2009 also operates, in practice,
to increase the pernicious influence of money and politics in the election of judges. Republican
Party of Minnesota validates a judge’s decision to announce in advance her views about issues
and cases that may come before her and, indeed, to lobby parties and groups which might be able
to generate votes; Caperton illustrates just how far interested parties may be willing to go if the
stakes are high enough and just how responsive to such influence a judge may be — or at least
appear to be. Now Citizens United confirms the right of large corporations and unions to join
the fray. The results in terms of the sheer amounts of money now available to the process have
already been confirmed by the spike in spending in 2010, and judges are certain to be held even
more accountable to interest groups and political campaigns at the expense of their fealty to the
law and the Constitution.
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In the wake of these developments, three Supreme Court justices in lowa were ousted in 2010
after interest groups, most from out of state, spent nearly a million dollars to unseat them owing to
the court’s unanimous ruling in a 2009 gay marriage case. Other such efforts were mounted but failed.
Still, the tendency is clear and is likely only to get worse. The efforts of both parties to the collective
bargaining dispute in Wisconsin to pack the state court with candidates favorable to their respective
positions is reflective of many such efforts underway at present.

There may have been a time when arguments could be mounted in favor of judicial elections
as distinct from other types of political races. That time has now passed, owing to the threats to the
independence and impartiality of our judiciary posed by this combination of judicial rulings and
political trends — compounded by minimal curricular attention accorded to civics education that, if
given, would teach that judges are often charged with protecting the rights of the unpopular and are
not simply another sort of elected politicians. Other methods of selection of judges are doubtless far
from perfect in many instances, but they are substantially less subject to the corrupting influences of
money and partisan politics than any form of contested election of judges.

The Judiciary Committee recommends that the College go on record as opposing contested
elections for the selection and retention of judges. The Jury Committee and the Special Problems
in the Administration of Justice Committee (U.S.) have participated as partners in this study and
analysis and join in this recommendation.

In accordance with this recommendation, the Committees suggest that the Fourth Principle
of the Recommended Principles for Judicial Selection and Retention be revised as follows:

The “appearance of impartiality” is critical to judicial independence.
Nothing erodes public confidence in the judiciary more than the
belief that justice is “bought and paid for” by particular lawyers,
parties or interest groups. The College holds in the highest esteem
elected judges who perform their duties day in and day out with
integrity, courage and conviction, and without permitting the fact
of judicial elections to exert any influence over their decisions.

The College believes that contested judicial elections, including
retention elections, create an unacceptable risk that improper and
deleterious influences of money and politics will be brought to bear
upon the selection and retention of judges. The College therefore
opposes contested elections of judges in all instances.
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