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Judicial Independence:
A Cornerstone of Democracy Which
Must Be Defended*

I ntroduction

“It has been said that democracy is the worst form of government except all the others that have
beentried.”

-- Winston Churchill, to Parliament (1947)

“Thereisno liberty, if the power of judging be not separated from the legislative and executive
powers.”
-- Montesquieu, Spirit of Laws (1752)

An Englishman and a Frenchman thus concisely expressed what we Americans know: the
best possible form of government is one built upon a foundation of separation of the legidative,

executive and judicia functions. Judicial independence isacore value of such a system, our system,
one that ensures our liberty.

“Judicial independence’ is an oft misunderstood phrase. Justice Randall Shepard, Chief
Justice of the Indiana Supreme Court and President of the Conference of Chief Justices, putsit
simply: “Judicial independence is the principle that judges must decide casesfairly and impartialy,
relying only on the facts and the law.”

Chief Justice Michael Wolff of Missouri, in his 2006 State of the Judiciary address,
elaborated eloquently:

“Independence,” quite frankly, is both overused and misunderstood. It should not be
interpreted, either by the public or by any judge, to mean that ajudgeisfreeto do as
he or she seesfit. Such behavior runs counter to our oaths to uphold the law, and any
attempt to put personal beliefs ahead of the law undercuts the effectiveness of the
Judiciary asawhole. Better stated, “independence’ refersto the need for courts that
arefair and impartial when reviewing cases and rendering decisions. By necessity, it
also requires freedom from outside influence or political intimidation, both in
considering cases and in seeking the office of judge. Courts are not established to
follow opinion pollsor to try to discern the will of the people at any given time but
rather are to uphold the law. The peoplerely on courtsto protect their accessto
justice and to protect their legal rights. For the sake of the people, then, judicial
independence must always be coupled with the second stated measure —
accountability.

! The principal draftsman of this paper was Robert L. Byman, FACTL, Jenner & Block, LLP, Chicago, Illinois.
2 The Missouri Bar, Vol. 62, No. 2, March-April 2006.
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Thisindependence is not established for the benefit of the judges, but rather for al of us; it is
the citizenswho are the intended beneficiaries of fair and impartial administration of justice
consistent with the rule of law.

The three separate branches of government are, however, decidedly notequal. Thejudicial
branch is, by design, the weakest and |east powerful of the three.

Whoever attentively considers the different departments of power must perceive
that, in agovernment in which they are separated from each other, the judiciary,
from the nature of its functions, will always be the least dangerous to the palitical
rights of the Constitution; because it will beleast in a capacity to annoy or injure
them. The Executive not only dispenses the honors, but holds the sword of the
community. The legidlature not only commands the purse, but prescribes the rules
by which the duties and rights of every citizen are to be regulated. Thejudiciary, on
the contrary, has no influence over either the sword or the purse; no direction either
of the strength or of the wealth of the society; and can take no active resolution
whatever. It may truly be said to have neither FORCE nor WILL, but merely
judgment; and must ultimately depend upon the aid of the executive arm even for
the efficacy of itsjudgments.

Federalist Papers No. 78 (Hamilton).

Because it is the weakest of the three, the judicia branch has the greatest need to be
defended. But who isto provide the defense? Not the judiciary itself, becauseit is by design not a
political entity; its power to enforceits decreesand protect its independence are limited. The other
two branches, its potential antagonists, cannot always be counted on for that defense.

Thejudiciary’s principal defense must then come from itsintended beneficiaries, the people.
As a practical matter, lawyers, both individually and through the organized bar, must take the lead in
that defense.

Judicial Independence as a Fundamental Principle

The Declaration of Independence was addressed to the world, but it focused on the acts of a
single man, King George |11. Each of the grievancesit listed, grievanceswhich led our Founding
Fathers to commit treason in the most public of ways, was an act of a King who had usurped to
himself and denied to the colonists rights long recognized in his subjects at home. It was, thus, the
tyranny imposed by an all-powerful King that led to the American Revolution, and it was the need to
ensure against any such future tyranny that molded the United States Constitution. A century before
Lord Acton wasto utter in Parliament his famous phrase, “ Power tends to corrupt, and absolute
power corrupts absolutely,” our forefathers dready knew that it was essential to divide and separate
the powers of government.

Of all the grievances detailed in the Declaration of Independence, none was greater than the
total dependence of Colonial judges upon King George:
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He has made Judges dependent on his Will alone, for the tenure of their offices, and
the amount and payment of their salaries.

Declaration of Independence, July 4, 1776.

English judges were assured life tenure during their “good behavior” by the Act of
Settlement of 1700, but their Colonial counterparts served at the pleasure of the King. Their salaries
were subject to hiswhims. Judges beholden to the King, not surprisingly, often ruled as he pleased,
no matter how unfairly. Our post-Revolution government needed to ensure an independent judiciary.

In 1780, nearly a decade before the United States Constitution was ratified, John Adams
drafted as the introductory provision of the Massachusetts Constitution a Declaration of Rights,
Article XX1X of which provided in part:

It istheright of every citizen to betried by judges as free, impartial, and
independent as the lot of humanity will admit.

The concept of judicial independence, that judges should decide cases, faithful to the law, without
“fear or favor” and free from political or external pressures, remains one of the fundamental
cornerstones of our political and legal systems, both federal and state.

Thefirst three articles of the United States Constitution separated the three branches of
government into the Legidative (Article 1), the Executive (Article I1), and the Judiciary (Article [11).
Each Articleinvested in the branch it created the entirety of the powers that pertained to its function.
Each isthusto act as a check and balance against the abuse of power by the others.

The United States Constitution, as Alexander Hamilton explained in Federalist 78, is
“limited.” In contrast to the British theory of government that its powers were granted by the King,
the powers of our government were granted by “We, the People.” Unlessthe point of the Revolution
was simply to substitute one form of tyranny for another, it was essential that no single person or
body be vested with unlimited power. The People, from whom all power to govern was derived,
made limited grants of power to the various branches. What was not so granted was reserved to the
People. Thus, Congress may enact laws, but only within its limited grant of authority. The
Executive may exercise powers, but only within constitutional limits. And it wasto the Courts that
the People entrusted oversight to ensure that the other branches do not exceed their limited powers.

Hamilton went on to explain:

By alimited Constitution, | understand one which contains certain specified
exceptions to the legidlative authority; such, for instance, asthat it shall pass no bills
of attainder, no ex-post-facto laws, and the like. Limitations of this kind can be
preserved in practice no other way than through the medium of courts of justice,
whose duty it must beto declare al acts contrary to the manifest tenor of the
Constitution void. Without this, all the reservations of particular rights or privileges
would amount to nothing.

Federalist Papers No. 78 (Hamilton).



We live in a democratic society, but our system of government is not a pure democracy, one
in which every decision is put to avote of the people in which the mgjority rules. Inapure
democracy, substantively important decisions: Should we have an income tax? Should medicinal
marijuana be permitted? procedurally important decisions. Should we drive on the right or the left?
trivial decisions: Should the motor vehicle office be open 9-5 or 8-6? would be put to avote.

It is neither practical nor desirable for every citizen to vote on every issue. And so our
Founding Fathers gave us arepublic in which we elect representatives who in turn make the day -to-
day decisions. Thisisdemocracy once removed. And since the People who, through their chosen
representatives, created the Constitution knew that they must, as a practical matter, be removed from
direct decision-making, they imposed important limits on their elected representatives. Indeed, the
Constitution placed limits on each of the three branches of government by creating a system of
checks and balances.

The elected representatives of the People do nat, for instance, have the authority to make
adherence to Islam or Judaism a crime. The First Amendment prohibits the legidative branch from
making any law that impinges upon freedom of religion. And, lest Congress exceed its authority and
enact such alaw, or any law that transgresses constitutional limitations on itslegislative power, itis
the role of the courts to declare the law unconstitutional .®

The framers left to the judiciary the power to interpret the congtitutional limits on the other
two branches, precisely because those branches could not always be counted on to stay within those
limits. The Founding Fathers, as the voice of the People, bargained for protection from the
temporary whims of their successors, the caprices of the elected representatives of the People, in
order to keep the nation on a course that is true to our core values. They bargained for ajudiciary
that would remain sufficiently independent to strike down unconstitutional laws, and the
independence of that judiciary became crucially important to the framework of our government.

Of the three branches, the judiciary isleast likely to offend the Constitution. It cannot enact
a statute, and so it cannot enact an unconstitutional one. It cannot exercise executive powers. By the
same token, the judiciary is positioned to stand up to the other two branches when they exceed their
powers, because it was given the power to do so.

Judicial independence is not, however, merely a matter of checks and balances of
constitutional dimension. It isessential to the day-to-day workings of society, to provide a system
for the orderly resolution of disputesthat isfair, impartial and just and that is so perceived, so that no
citizen who has hisday in court will fedl ill treated, win or lose. Only judges who are insulated from
outsi de intimidation and pressure can fairly administer justice and be perceived to be doing so.

®  We cannot conceive that our country would ever repeal the First Amendment, but we should never forget that it is a
theoretical — remote, but frightening -- possibility. In fact, the People retain the collective power to abolish any of the liberties
we are granted under the Constitution, because they reserved to themselves the power to amend. But the People were wise
enough at the creation of the Constitution to put limits on themselves to insure against the caprices of thin transient majorities.
The amendment process is difficult, and amendments cannot be lightly made. A constitutional amendment cannot be put to a
vote unless two-thirds of Congress or the States propose it, and an amendment cannot be enacted without the approval of
three- fourths of the States. Tﬁose limitations do not, however, justify complacency. One need only look at the Eighteenth
and Twenty-first Amendments (Prohibition and Repeal of Prohibition) to see that social issues of the day, issues that may
seem trivial seventy-five years later, can grow to constitutional proportions.



To preserve judicia independence for Federal judges, the United States Constitution
providesfor life tenure for judges and prohibits diminution of their compensation. The Courts
themselves |ater articulated athird protection, judicial immunity.*

More than 95% of the country’sjudicial businessis, however, conducted in the state courts
by approximately 30,000 judges sitting in courts of first resort and hundreds of appellate judges.
Eighty-seven per cent of those judges are elected.” Unlike their federal counterparts, state judges
generally do not have lifetenure. They are subject to periodic reappointment or reelection, with the
attendant political pressuresthat accompany those processes. There has been an ongoing debate
among the states about the preferable method of judicial selection and retention. Theresultisa
patchwork of systems, each with its own strengths and weaknesses.

The states that stop short of life tenure for their judges neverthel ess usually provide terms of
appointment or election that are sufficiently long to afford those judges reasonable job stability. By
design, judges are generdly left free from pressure that they will be sued, fired or starved in reaction
to an unpopular ruling. Freed of that pressure, judges are able to make just rulings, however
unpopular they may be.

Two Twentieth-Century examplesillustrate the value of judicial independence to the
survival of the nation.

In 1955, President Eisenhower appointed 37-year-old Frank M. Johnson to the United States
District Court in Alabama. The next year, following the Montgomery bus boycott, Judge Johnson
ruled that racial segregation of city buses was unconstitutional. He wasthe first judge to order that
the names of qualified African-Americans be added to county voting rolls, and he wrote the first
statewide decree ordering an end to public school desegregation. Hislater opinions outlawed racial
discrimination in Alabama's libraries, transportation centers and its agricultural extension service.
He placed numerous state agencies that had refused to comply under judicia supervision. After
members of the Ku Klux Klan brutally beat Freedom Riders at the Montgomery Greyhound
Terminal, he temporarily restrained the City and the Klan from future wrongs against the protesters.
In ordering voting registrars to apply consistent standards, he struck down literacy tests and other
discriminatory practices. He opened U.S. Route 80 to freedom marchers, finding that the right of
individuals to assemble — the right to march — far outweighed the state’ sright to maintain
unobstructed sidewa ks and highways.

Judge Johnson's actions earned him the public ire of the Governor of Alabama, hislaw
school classmate, who branded him an "integrating, scalawagging, carpetbagging liar." Judge
Johnson’s decisions also put him at great personal risk. His mother's home was bombed and a cross
was burned in hisyard. Hisfamily often needed the protection of United States Marshals.

* “[tisa I%eneral principle of the highest importance to the proper administration of justice that a judicial officer, in

exercising the authority vested in him, shall be free to act upon his own convictions, without apprehension of personal
consequences to himself.” Bradley v. Fisher, 80 U.S. 335, 347 (U.S. 1872) The Bradley court drew on hundreds of years of English

common law to conclude that judicial immunity has always existed.

5 “Electing Judges and the Impact on Judicial Independence,” Hon. Randall T. Shepard, Tennessee Bar Journal, Vol. 42, No. 6, June
2006, p. 22ff.



In awarding Judge Johnson the Presidential Medal of Freedom, the country's highest civilian
award in 1995, President Clinton remarked that, “[D]uring forty years on the bench, Judge Johnson
made it his mission to seeto it justice was done within the framework of law. In the face of
unremitting social and political pressure to uphold the traditions of oppression and neglect in his
native South, never once did he yield. Hislandmark decisionsin the areas of desegregation, voting
rights and civil liberties transformed our understanding of the Constitution."

Similarly, United States District Judge Robert R. Merhige, Jr. presided over numerous cases
that raised the public hacklesin Virginia. In 1970, he ordered the University of Virginiato admit
women. He presided over thetrials of Ku Klux Klan and American Nazi Party members accused of
injuring and killing members of the Communist Workers Party. Many considered him the most
hated man in Richmond when he ordered the integration of the Virginia public school system. He
required 24-hour protection. Even so, his family, threatened, had to leave town for many months.
Protesters spat in his face and held weekly parades outside his home. His dog was shot. A guest
cottage on his property, where his mother-in-law lived, was set &fire.?

Judges should expect public criticism for unpopular opinions. They should expect appellate
review and, when appropriate, reversal on appeal. They should expect calls for impeachment if they
themselves violate the law. But they should not have to expect to have their mothers' homes
bombed, their dogs shot or their families threatened. They should not expect, nor should any person
who values liberty allow, improper assaults on their judicial independence.

The nation owes its thanks to Judge Johnson, Judge Merhige, and countless others like them.
Without judicia independence, the schoolsin Alabama, Virginia, and other states would have
remained segregated.

Judges know that their judicia decisions will sometimes be unpopular. But the Constitution
gives them a mandate, in both senses of that word, to do justice. They are mandated — required — by
their oath of officeto uphold the law. They aso have the mandate —the protection — of the
Constitution to do so despite the disapproval of their decisions by atempora majority. Their
judicial independence is necessary to enable them to do what isright.

Judicial independence does not imply the absence of judicial accountability. Appellate
courts can reverse erroneous lower court decisions on appeal. Collectively, other judges can
discipline their peers through enforcement of ethical standards and administrative rules. Judges are
in that sense accountable to one another. Judges are accountabl e to the public, always in the court of
public opinion, and from time to time at the ballot box in those states where judges are selected or
retained by election. Judges are accountable to the legisl ative branch, which can prospectively
change the law in reaction to an opinion and can impeach judges for high crimes and misdemeanors.

Manifestations of Threats To Judicial Independence

Attacks on thejudiciary come in many forms. Some are perfectly legal, though they may be
unwise. Some are the normal, even salutary, expression of opinion engrained in the congtitutional

& In 2004, a few months before he died, the American College of Trial Lawyers conferred upon Judge Merhige its Samuel E. Gates
Award for alifetime of achievement as alawyer and judge.



rights of the People and in the history of our nation. Some are, however, improper, some even
unconstitutional. We must accept the salutary role of public expression and dissent, while remaining
vigilant against unwise and improper attacks that threaten the independence of judges and the
integrity of our system of government.

Some examples of such threatsto judicial independence follow.
Incursions by the Public

When individuals criticize ajudge or ajudicia decision, the criticism may or may not be
valid, but it is never, in and of itself, athreat to judicial independence. So long as the Constitution as
we know it exists, when ajudge issues aruling that is unpopular, he or she can anticipate, and should
expect, acertain amount of criticism. An editoria in the local paper criticizing the decision or a
peaceful demonstration by a group of citizens, is simply an exercise of their First Amendment rights.
Criticism from individuals, standing alone, poses no threat to the independence of the judiciary.’

But criticismis one thing, while intimidation is another. In one state, an organization which
professes to have chaptersin all fifty states, obtained nearly 50,000 signatures to place a referendum
on an upcoming ballot that, if passed, would strip judgesin that state of judicial immunity and
submit them to the jurisdiction of a specia grand jury and court, one that could impose civil and
crimina penalties for such things as the “willful rendering of an unlawful or void judgment or
order.” Furthermore, the judgeswould be taxed a percentage of their salariesto create the fund out
of which the operating expenses of that special grand jury would be drawn.

There is nothing constitutionally impermissible about a group of citizens attempting, by
lawful means, to turn their Constitution inside out, but ballot initiatives of this sort are an attack of
epic proportion on judicial independence. They turn the constitutional right to petition the
government into athreat to judicial independence.

When the threat comes, not from individuals or from the people themselves, but rather from
one of the other two branches of government, threats to the judiciary may be more than unwise; they
may becomeillegal or even unconstitutional.

" Perhaps ironically, judges do not enjoy the degree of free speech that their critics do. Proposed Rule 2.11(a) of the
preliminary draft of the ABA Model Code of Judicial Conduct (June 30, 2005) would tprovide that, “A judge shall not make
any comment that might reasonably be expected to affect the outcome or impair the fairness of a matter pending or
impending in any court.” This provision may do no more than codify the unspoken rule to which most judges already adhere.
Judges’ rulings are a matter of public record. To the extent, however, that a ruling needs to be explained outside the four
corners of the document, judges are not free to do so while a case remains pending.



Legidative Incursions

Congress has the power to amend alaw after acourt has interpreted that law in away with
which it does not agree, thereby requiring a court to come to adifferent result in future cases. That is
an appropriate legidative function. So long asthe new law is constitutional, the courts must enforce
it aswritten. If it isnot, the courts must strike it down. The legitimate exercise of legidlative powers
is never, initself, athreat to the independent judiciary.?

But thereis afundamental, critical distinction between the exercise of |egitimate power, wise
or unwise, and excesses of power. If, inresponseto an unpopular decision, Congress wereto
threaten the ruling judge with impeachment proceedings, it would go too far. The Constitution
permits impeachment only in cases of “treason, bribery or other high crimes and mi sdemeanors.
A single unpopular or even blatantly erroneous opinion —indeed even a series of such questionable
opinions — does not congtitute an impeachabl e offense:

»9

Federal judges should not and cannot be impeached for judicia decision making,
even if adecisionisan erroneousone. . . . [E]ntering ajudgment and order—is an

act that judges are required to do under the Constitution. . . . If thiswas otherwise,
the impelgchment remedy would become merely another avenue for judicial
review.

Only thirteen federal judges have been impeached in the history of the United States, and of
those, only seven were convicted, each of them, with one ancient exception,™ as a result of actual
crimes such as treason, perjury or accepting bribes. No judge ever been impeached and convicted
because Congress or the public disagreed with his opinions.

Nevertheless, individual members of Congress have not resisted the urge to make
improvident calls for impeachment. Recent incidentsillustrate the growing problem. In 2005, when
the state courts of Florida declined to prevent Terri Schiavo’s husband from removing her from life
support, the United States Congress promptly enacted legislation that both conferred and imposed
jurisdiction on the federal courtsin order to create for those who wished to maintain her life support
another forum in which to make their case.”> When the Federal courts at every level then refused to
intervene, the leadership in the House of Representatives publicly suggested that the judges involved
should be impeached, made public reference to the House' s power of the purse and suggested that
the House Judiciary Committee look into judicial activism and the Schiavo case in particular.®

8 For example, in Kelo v. New London, 125B S.Ct. 2655 (2005), the United States Supreme Court issued a somewhat controversial ruling
affirming a ci t¥' sright to condemn private property for use in a private economic development. The decision prompted a number of calls
for amendments to [aws and state constitutions that'would lead to a different result in future cases. It also provoked calls, however, for the
condemnation of the homes of certain Supreme Court justices. The former was a legitimate reaction to a ruling with which some

disagreed; the latter was not.
® U.S. Conditution, Art. Il, Section 4. Similar language can be found in virtually every state constitution.

10 What Would the Founding Fathers Say?, Christian Science Monitor (April 4, 1997) (quoting a 1986 statement of Rep. Robert
Kastenmaier (D) of Wisconsin, the then chair of a House Judiciary Subcommittee).

11 In 1804, Federal District Judge John Pickering of New Hampshire was impeached and convicted on grounds of drunkenness and
insanity.

12 Public Law 109-3 (109t Cong.)
3 Washington Post, April 2, 2005, p. A09.



In 2005, the United States Court of Appeals for the Seventh Circuit issued an opinion
affirming criminal sentences handed down by the district court.* The Chairman of the House
Judiciary Committee wrote aletter to the Chief Judge of the Seventh Circuit, expressing the view
that the sentence had been improperly calculated and asking for “a prompt response with respect to
what steps the Court of Appeals intendsto take to rectify the Panel’ s actions.” The Court correctly
responded that it could not and would not comment on a pending case. A spokesman for the
Congressman was quoted, in defense of his unusual interjection into the judicial appeals process, as
saying “We can’t have judges violating the law.” The Congressman also disclosed that his
Committee was considering the creation of an office of inspector general to monitor the federal
judiciary,” and bills to create that office have since been introduced.*

In 2003, after the Ninth Circuit Court of Alppeals ruled that the recitation of the Pledge of
Allegiance in public schools was unconstitutional ,*” aresolution was introduced in the U.S. House
of Representatives which, had it been approved, would have stripped federal courts of jurisdiction to
hear any claim that recitation of the Pledge of Allegiance violates the First Amendment.*®

Other similar congressional attempts to usurp judicial authority are found in such proposed
legislation as the Constitutional Restoration Act of 2004, which would have prohibited federal
courts from reviewing cases involving religion; the Congressional Accountability for Judicial
Activism Act of 2005, which would have authorized Congress to overturn, by a two-thirds
majority, any Supreme Court decision finding an act of Congress unconstitutional , and arecent
proposed resolution that would preclude the federal courts from citing analogous law of aforeign
jurisdiction in ruling on constitutional issues.”*

None of these assaults on the judiciary has cometo avote. That they would be seriously
proposed, however, should be a cause for alarm.

This growing problem is not confined to the federal courts. 1n 2004, the Delaware Supreme
Court issued atentative decision which would have made a convicted rapist eligible for parole.
While the case remained pending, the Delaware Legislature enacted, and the Governor of Delaware
signed, a bill declaring the decision of the Supreme Court of Delaware “null and void” and directing
the Court to construe the state’ s sentencing statute in the way it desired. Having first found the
statute passed by the Delaware L egislature wholly unconsti tutional, the Delaware Supreme Court

14 United States v. Rivera, 411 F. 3d 864 (7t Cir. 2005).
15 Article in Chicago Tribune, July 10, 2005.

16 H.R. 5219 (109 Cong. 2008); S. 2678 (109 Cong. 2006). The College is on record as opposed to both bills. See letter dated July 21,
2006 from President Michael Cooper to Senator Arlen Specter, et al.

17" Newdow v. U.S. Congress, 328 F.3d 466 (9th Cir. 2003), rev’d on other grounds, Elk Grove Unified School Dist. v. Newdow, 542
U.S. 1, 124B S.Ct. 2301 ‘%2003),

® H.R. Res. 2028 (108th Cong.)
9 H.R. Res. 3799 (108th Cong.)
2 HR. Res. 3073 (109th Cong.)

2 G Res. 92 (109" Cong.); H.R. Res. 97 (109" Cong.)



withdrew its original opinion and issued a new one, reversing its earlier decision.? It did so on its
own.

Legidative cals for impeachment prompted by disagreement over rulings of the courts,
legidlative intrusion into the handling of pending cases and after-the-fact legidative attempts to
overrulejudicia decisions threaten the independence of the judiciary. So also do “jurisdiction-
stripping” proposals that would deprive the courts of jurisdiction in matters already before the court
or matters involving constitutional interpretation. Y et such proposals are made with what appears to
be increasing frequency.

Executive Incursions

Executive incursion into judicial independence is no stranger to our history. Some of our
most revered Presidents have usurped the authority of the courts. Thomas Jefferson called for, and
convinced the Senate to institute, impeachment proceedings against Justice Samuel Chase after
Chase had criticized Jefferson’s political party during atrial. The Senate did not convict Justice
Chase, but he nevertheless had to endure a ten-day impeachment trial.

President Franklin Delano Roosevelt’ s unsuccessful attempt to add membersto a United
States Supreme Court that had found unconstitutional some of his New Deal |egislation was,
likewise, generally viewed as an attack on judicial independence.

That both of these attempts failed is evidence that a proper appreciation for the need for
judicial independence can prevail over attempted encroachments

Financial Incursions

Economic pressureis aless overt, but no less troublesome assault on judicial independence.
Although the Constitution guarantees that judges compensation may not be diminished during their
tenurein office, it isafact of economic lifethat Federal judges’ real compensation has been eroded
over time as the infrequent pay raises they have received have failed to keep pace with inflation.
Adjusted for inflation, federal judicial salaries dropped 24% during the period between 1969 and
2000, while the average national salary, adjusted for inflation, increased 12.4%.%*

Inflation is not unique to modern times. The drafters of the Congtitution were aware of the
problem, and they thought they had solved it. Explaining that, “Next to permanency in office,
nothing can contribute more to the independence of the judges than afixed provision for their
support,” Hamilton set out to explain the importance of fixed compensation, in Federalist Paper No.
79, stating, “It will readily be understood that the fluctuationsin the value of money and in the state

2 Evansv. Sate of Delaware, 872 A.2d 539 (Del. 2005) Thereisan interesting parallel between the Delaware court’s decision in Evans

and the decision of the United States Supreme Court in Marbury v. Madison. In both cases the reviewing court made it clear that it had
thejudicial power to declare | egislative acts unconstitutional, but its ruling then gave the incumbent administration the result it sought.

2231 g%ebgehnquist, “Remarks at the Symposiumon Judicial Independence,,” University of Richmond T. C. Williams School of Law, Mar.

 Statement of Associate Justice Stephen G. Breyer to the National Commission on the Public Service, July 15, 2002.
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of society rendered afixed rate of compensation in the Constitution inadmissible. What might be
extravagant to-day might in half a century become penurious and inadequate.”

The framers conscioudy drew a distinction between the salaries of judges and those of the
President and Congress: “It will be observed that a difference has been made by the Convention
between the compensation of the President and of the judges. That of the former can neither be
increased nor diminished; that of the latter can only not be diminished. This probably arose from the
difference in the duration of the respective offices.” %

The failure adequately to fund a court system, whether through neglect or from deliberate
starvation by those who control the purse strings, is also amagjor potential threat to judicial
independence. Indeed, at least one state legidatureis thought to have transparently under-funded its
court system, apparently in part because of unhappiness with a particular decision.

State court judges face ancther form of economic pressure. Those who must stand for
election face the challenge of raising campaign funds without creating the appearance, or raising the
suspicion, that their independenceisfor sale. Many of their contributions traditionally come from
lawyers who appear before them. Moreinsidious are contributions from litigants and potential
litigants. When, as occurred recently, a successful candidate for election to a state appellate court
bench who had received substantial contributions from tobacco interests cast the deciding vote in
overturning ajury award against a tobacco company, the appearance of independence was placed
into question. A study of guardianship appointments in another state court system has disclosed a
high degree of correlation between campaign contributionsto judicial elections and appointments.
However fair and impartial a state judge may be, even the apparent existence of such a“pay to play”
system undermines the public’s confidence in the court’ s independence and fairness.

No state system is perfect. Election of judges carries the potential of special-interest
campaign contributions. Likewise, appointment systems, where ajudge may feel politically indebted
for his or her position have their own obvious shortcomings.

What Threatsto Judicial | ndependence Require of All of Us

We have dluded to only afew of the apparently growing number of perceived threatsto
judicial independence.

Nearly a century ago, Jacob M. Dickenson, then President of the American Bar Association,
summed it up:

[Flor alongtime. . . judgments of courts. . . were received with the greatest of
respect. . . . If decisions were publicly criticized, the criticism was generally
temperate, addressed to particular questions, and was not of such a character asto
break down in the minds of the people respect for the judiciary.?

% Federalist Paper No. 79.
% American Bar Ass'n, Address of the President, 33 Report of the Thirty-first Annual Meeting of the American Bar Association

341 (1908), quoted in American Bar Ass'n, Report of the Commission on Separation of Powers and Judicial Independence, July 4,
1997, p. 65 at fn 214.
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Mr. Dickenson made his observation in 1908. In that light, it isfair to ask whether attacks
on the independence of the judiciary are simply an age-old annoyance or whether there is an actual,
present-day erosion of independence that requires action.

The public seems generally to understand the problem. In a nationwide poll conducted in
2005, the Maxwell Schoal of Citizenship and Public Policy of Syracuse University found that the
respondents were nearly split on whether courts are in or out of step with the American people.
Forty-six per cent said that the courts are not in step; 44% said that they are. A large number, but
nowhere near a majority, believe that judges should be held more accountabl e to elected officials:
41% say yes, 54% say no. But the most significant finding of the survey isthat alarge magjority,
73%, believe that judges should be shielded from outside pressure and allowed to make decisions
based upon their own independent reading of the law.?’

Similarly, asurvey conducted by the polling firm, Belden, Russonello & Stewart, yields
similar results. Inthat poll, 81% of the respondents either strongly or somewhat agreed with the
proposition that there should be more accountability for the courts, but 40% disagreed that there
should be more Congressional checks on the courts and 61% believe that Congress was wrong to
interfere with the courts in the Schiavo case.

The public thus seems not to trust the courts completely, but it does not appear to want Congressto
manage the justice system. The public appears to understand the need for and to want an
independent judiciary.

Conclusion

Any perceived threat to judicia independence should summon the legal profession to action.
Lawyers must constantly remind themselves that judicial independenceis critical to afree society
and must educate others who may have lost sight of that. Lawyers must recognize genuine threats to
judicial independence and, when they arise, call attention to them and confront them.

Beyond working to preserve a sound, fair and impartia court system, assaults on judicial
independence must be addressed, both by lawyers as individuals and by the professional
organizations they have created. And they must be addressed in away that will both educate the
public and meet the threat.

Consistent with the purposes for which it was created, it isthe policy of the American
College of Trial Lawyersto undertake to address in an appropriate manner threatsto judicia
independence wherever they manifest themselves.

The professional obligations of lawyers, individually and collectively, both to our system of
justice and to those who serve it on the bench demand no less of us.

% Media Release, Maxwell School of Syracuse University, October 17, 2005.
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