16.
Recognition of the privilege in intra-law firm communications with in-house counsel
concerning a current client of the firm.
Since the 1980’s, a law firms' ability to invoke the attorney-client privilege to protect the
results of their internal investigations has been a highly debatable issue of litigation.1 Courts
have been charged with the weighing a law firm’s professional and ethical duties to its client
against the law firm’s ability to protect confidential information in order to defend itself from
pending law suits.2 District Courts have long recognized that the attorney-client privilege applies
to confidential intra-firm communications in instances where law firms are sued for legal
malpractice by their former clients. However, this privilege has been limited by a “fiduciary
exception” when the communication between attorneys of the same firm implicate or create a
conflict, in violation of Rule 1.7, between the law firm's fiduciary duties to itself and its duties to
the client seeking to discover the communication.3 Despite acknowledging the existence of such

1
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conflicts, some courts have shown a reluctance to compel law firm’s to disclose confidential
communications regarding their liability and defenses to their client’s lawsuit against them.4
A growing number of state courts have also recognized that the attorney-client privilege
applies to confidential communications between a law firm’s in-house counsel and the law firm’s
attorneys, even where the communications concern a current client of the firm.5 Thus, in
instances where a client later brings a malpractice suit and seeks discovery of those
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2012)(declining to apply the fiduciary-duty exception to the attorney-client privilege when it is not currently the law
in Illinois, thus protecting intra-law firm communications from disclosure); VersusLaw, Inc. v. Stoel Rives, L.L.P.,
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communications with in-house counsel, state courts have applied the attorney client privilege to
deny discovery of these protected communications.6
As aforementioned, out of the concern that this application of the privilege would
undermine and violate a law firm’s duties to its client under Rule 1.7, a number of federal courts
have refused to recognize that the attorney-client privilege applies in such situations.7 However,
the ABA’s recent adoption of Resolution 103 should eliminate this concern.8 Recognizing that
“the attorney-client privilege for consultations with in-house counsel is critical to ensuring that
attorneys and other law firm personnel receive the best possible advice on complicated legal and
ethical issues,” the ABA House of Delegates reaffirmed that “any conflict of interest arising out
of a law firm’s consultation with its in-house counsel regarding the firm’s representation of a
then-current client and a potentially viable claim the client may have against the firm does not
create an exception to the attorney-client privilege. . . .”9 The ABA went even further by
rejecting “the fiduciary exception” and reaffirmed the applicability of privilege to
communications with law firm in-house counsel. ”10 According to the ABA, it is in the public
interest for the law to encourage and facilitate the use of law firm in-house counsel.11
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