
ON SOCIAL MEDIA SEARCHES 

OF JURORS BEFORE, DURING, AND AFTER TRIAL 
Featuring a One Act Mock Hearing before The Honorable Marc Treadwell 

  

 

Counsel: For the State: Counsel: For Defendant: Moderator/Court Clerk:  

 

 Moderator: Introduction and states that the lawyers appearing 

before Judge Treadwell are in a jurisdiction that does not provide names 

of potential jurors until they appear for jury selection. 

 

Clerk of Court calls the Court to session, and announces Judge 

Treadwell for the criminal case of State v. Smith (a first-degree murder 

case arising from gang warfare).  

 

 

Court: Good afternoon, everyone. Counsel, please identify 

yourselves, beginning with counsel for the Plaintiff. 

 

Counsel comply. 

 

Court: Very well.  I called for this pre-trial hearing because of the 

important issues presented in the papers filed by Counsel.  Thank you 

for your well written memoranda. First, I propose that we proceed with 

the argument on the merits.  Then we can take up the matter of 

procedure for the use of social media searches, if I decide to permit them 

in any fashion in this case. Let me hear from the defense counsel first. 

This hearing results from Defendant’s motion. 

 

Counsel for Defense:  

 

May it Please the Court. 

We appreciate the opportunity to be heard, Your Honor.  
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At this time, during our pre-trial hearing, we ask the Court to 

permit us on behalf of the Defendant to search electronically, by way of 

social media, the venire before they are seated in the jury box. After we 

complete our research, we would like to return to selection of the jury 

with the opportunity to present further questions to ask the members of 

the venire based on our social media research. Alternatively, please give 

us the proposed jury list several days prior to trial.  We also seek 

permission to research the jurors during trial, and after the trial. 

Court:  Addressing defense counsel: Let me make these points 

first:   Do you appreciate that this Court has a docket to move, and we 

have only so much time to select the jury; and that the voir dire 

questions submitted by all Counsel are thorough?  In addition, as 

Counsel agreed, I added my own questions to the ones you submitted. 

 

Also regarding the idea that you want to hound jurors during and 

after the trial might well invade the privacy of the jurors.  Some of them 

might even feel threatened. What am I supposed to do, begin voir dire, 

and then recess in the middle so you all can hop scotch across the street 

to your offices for jury research?  As you appreciate, we do not release 

the list of proposed jurors prior to the day of trial for reasons of security. 

  

But, I shall hear from you.  Please proceed. 

 

Counsel for the Defense:  We would like to discuss the merits of 

our motion, and certainly address all of the Court’s concerns, those you 

just articulated and other concerns that relate to our request.  I observe at 

the outset that recent surveys tell us that two thirds of adults use social 

media networking sites, (see our motion papers-  citing from Lexology -

Andrew Perrin, Social Media Usage: 2005-2015, Pew Research Center, 

October 8,2015); 

 

 Nearly ninety percent of adults ages 18-29 have a social media 

profile; 
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 Over seventy-five percent of adults ages 30-49 are on social 

media; and  

 

 Over thirty-five percent of seniors over age 65 now use social 

media. 

 

It is important for all of us to appreciate that social network 

platforms contain details about the lives of the jury panels.  These 

networks such as Facebook; Linkedin; Twitter; Instagram, and others 

can reveal experiences of and values held by those using these platforms 

including educational background, ideological beliefs, personal 

experience; for example, serving on a jury, prior litigation experience, 

health issues, and what family members are doing. 

 

Almost all of the information on these sites is “public 

information.”  Access to this information can help us select an impartial 

jury. 

 

Judge Treadwell, smiling:  Don’t you mean Counsel, a jury you believe 

will deliver a verdict on behalf of your client, and not a verdict for 

Plaintiff? 

 

Counsel for Defense:  Seriously, Your Honor, the social media 

platforms of the venire are replete with pertinent information relevant to 

jury selection. 

 

Numerous cases throughout the Country support our request. 

These cases also address the use of social media by Counsel to research 

jurors during and after trial. 

 

For example: 

 In Bresler v. Wilmington Trust, Nos. PJM09-2957, PJM12-

3295, 2013 WL 12204287 (Dist. Ct. Md. Dec. 24, 2013) the 
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Court granted permission to counsel to view publically available 

information with respect to jurors.  

 In Carino v. Muenzen, No. A-5491-08TI 2010, WL 3448071 

(N.J. Super App. Div. Aug. 30, 2010) the Appellate division 

ruled the  trial judge in a medical malpractice case abused 

discretion by prohibiting counsel for Plaintiff from conducting 

internet searches in the courtroom during voir dire.  

  In Sluss v. Commonwealth, 381 S.W. 3d 215 (K.Y. 2012), 

the Supreme Court of Kentucky held that lawyers have the right 

to conduct internet and social media searches about prospective 

and actual jurors during voir dire and trial.  

  In Burden v. CSX Transportation Inc., 2011 WL 3793664 

(S.D. Ill. Aug. 24, 2011).  The Court ruled that defense counsel, 

in a personal injury case, resulting in a substantial verdict for 

Plaintiff waived any objection that two jurors’ false statements 

during voir dire, because Counsel failed to conduct internet 

searches that would have disclosed the false statements.  But in 

fairness, your Honor the same court was skeptical about practice 

of counsel conducting internet searches about jurors after an 

adverse jury verdict. 

 In Johnson v. McCullough, 306 S.W.3d 551 (Mo. 2010) –The 

Court issued a rule requiring Missouri trial lawyers to conduct 

certain specific internet searches about jurors after jury 

selection, but before the jury is empaneled. 

Cases throughout the Country not only allow lawyers, but also 

those working with them to conduct internet searches during voir dire, 

trial, and post –trial.  

Cases also exist requiring lawyers to conduct certain searches, or 

holding that lawyer’s waived objections to jurors’ misconduct by failing 

to conduct internet searches during trial of publically available 

information that would have revealed the juror misconduct;  In Dimas-
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Martinez v. State, 385 S.W. 3d 238 (Ark. 2011) the Court overturned a 

first-degree murder conviction, and ordered a new trial on juror’s 

repeated violations of instructions not to post statements on social media 

about the trial. This case presents a perfect example of inherent value of 

searches during and after the trial. 

Some courts even require Counsel to report any jury misconduct 

discovered by social media searches during and after trial. United States 

v. Parse, 789 F.3d 83 (2d Cir. 2015). 

The case law reveals that courts have allowed lawyers to conduct 

internet, and social media searches during voir dire or trial.   

Some courts have held that a lawyer may waive any right to make 

post-verdict arguments about juror misconduct, if the lawyer failed to 

conduct internet searches during voir dire or trial that could have 

disclosed the jurors’ misstatements or misconduct.   

Judge Treadwell: What about the ethics of these internet searches? 

Counsel for Defense:  

Let me begin with 3.5- of the ABA Model Rules of Professional 

Conduct, Rule 3.5- Impartiality and Decorum:    

A lawyer shall not….: 

(b)  communicate ex parte with such a person during the 

proceeding unless authorized to do so by law or court order; 

 

The issue posed by the rule in the context of our request is whether 

the search by Counsel for information in a juror’s social media account 

is perceived as “communication” with the prospective or actual juror, or 

whether it is simply a search for public information in the juror’s social 

media account. 
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But there is a well-known ABA formal opinion on point:  466 

ABA Formal Op. April 24, 2014- Lawyer Reviewing Jurors’ Internet 

Presence.   

The opinion, attached hereto referred to in our memorandum 

concludes that Counsel can review the publically available 

information on the internet and social media about prospective 

and actual jurors before, and during trial without violating the 

rules of professional conduct.  There is a cautionary reminder: 

lawyers and their agents are not permitted to communicate 

directly or indirectly with a prospective juror for example, 

making an access request to see non-public portions of the 

juror’s electronic social media. 

We urge the Court to conclude that jury searches of the public 

information on a juror’s social media page is not a 

communication at all. Thus, not a violation of Rule 3.5 of the 

Rules of Professional Conduct. 

Court: But what if your search is reflected on the prospective 

juror’s web page thus signifying that you are in communication with the 

juror?  

 

Counsel for Defense: Good Question.  Maybe, but the ABA 

opinion states that even so, the search is not converted to a lawyer’s 

search into a communication with the juror. Thus, there would be no 

violation of Rule 3.5 of the Rules of Professional Conduct.  

 

Court: Are there other ethics opinions? 

 

Absolutely. 

 2012, the Association of the Bar of the City of New York 

Committee on Professional Ethics concluded that a LinkedIn 

search of a juror’s profile would constitute a communication 

with a juror and that the search would violate Rule 3.5 if the 
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lawyer knew that the result would be descending of such an 

automatic notice to the juror. 

 Pennsylvania Bar Association’s formal opinion 2014-300 

endorses the analysis of the ABA opinion.   

The formal opinion No. 2013-189 of the Oregon Bar 

Association admonishes lawyers to refrain from 

“communicating with jurors, before, during, and after” a 

proceeding, but acknowledges that a lawyer may review a 

juror’s publically available information on social media 

websites. 

Interestingly, the ABA opinion recommends that Trial Judges 

instruct the members of the venire panel and the jury itself that 

lawyers are permitted to conduct internet and social media 

searches concerning the panel and the jury. 

Court:  Well, we can discuss instructions later, if I agree with your 

request.   

Counsel for Defense:  Thank you Your Honor. I appreciate that 

my time has elapsed. 

Court:  Thank you, Counsel.  Who will speak for the Plaintiff? 

Counsel for the State:  I shall your Honor. 

Very Well, you may proceed. 

Counsel for the State: 

May it Please the Court: 

The use of social media searches of jurors during voir dire, during 

trial, and after trial is unnecessary, completely unfair to jurors to the 

extent that it could catapult some jurors into a state of emotional distress, 

as they contemplate their vulnerability when lawyers are watching them 
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over the internet. These proposed searches could jeopardize the fair trial 

the parties deserve. 

Moreover, the delays inevitable by injecting social media into the 

courtroom, which the Court mentioned at the commencement of the 

arguments will be many. Only last month this Court rejected a proposal 

by defense Counsel to permit a written jury questionnaire.  You stated 

then that the voir dire questions submitted by all counsel are thorough.  

You even added some of your own questions. Now they propose 

searches over the internet. This places undue burden on everyone. 

 

Now the State regrets objecting to the proposal of the defendants to 

submit a written questionnaire to the jurors. We seem to be going from 

the frying pan into the fire. The trial has not even begun. 

 

 One important case that we respectfully request that you consider 

is Oracle America, Inc. v. Google, Inc. 172 F. Supp. 3d 1100 (N.D. 

Calif. 2016). In that case Judge Alsup explained that social media 

searches would increase the risk that some jurors would disregard the 

Court’s instructions to refrain from conducting internet and social media 

searches of their own.  

 

Do we want that in this case? Of course not. 

 

Also, the court in Oracle anticipated that the lawyers would use the 

information through social media searches to shape or change their 

arguments in a way that would appeal to particular jurors in an unfair 

way.  

 

 The court also expressed strong belief that a trial judge must 

protect the privacy of the interest of jurors.  He wrote and I quote  

Trial judges have such respect for juries-

reverential respect would not be too strong 

to say – that it must pain them to 
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contemplate that, in addition to the sacrifice 

jurors make for our country, they must 

suffer trial lawyers and jury consultants 

scouring over their Facebook and other 

profiles to dissect their politics, religion, 

relationships, preferences, friends, 

photographs, and other personal 

information. 

172 F. Supp. 3d at 1101. 

Regarding the issues of ethics, opinions by Bar Associations are 

not law; even if a search focuses on public information, the individual or 

business that is the object of the search often times knows clearly that 

someone is reviewing their site. Those ethical rules create a sham when 

they provide it is fine to search as long as the one searching does not 

know that the object of the search is notified by its platform that a search 

occurred. But everyone knows that it is likely that the subject of the 

search can learn someone is “communicating” with them. Hence Rule 

3.5 is violated. 

Still other problems are posed by the request of the defense. For 

example, how can a court regulate the conduct of third parties working 

for counsel perhaps outside of the courtroom? Non-lawyer consultants 

can play havoc with the rules. In a criminal case such as this, the privacy 

of the jurors is paramount.  

Using social media to intrude on the venire before even being 

seated is to expose non jurors to an invasion of their privacy as 

their personal information could be penetrated by skillful IT 

employees of Counsel. The law is clear that a lawyer, consultant 

or other person working for a lawyer handling a trial is not 

permitted to seek or obtain “friend” status on Facebook with a 

prospective or actual juror.   
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The value of the additional information by social media 

searches is outweighed by the negative reaction of a juror to the 

knowledge that they are being investigated. The State would 

like an instruction to the jury, if you grant the motion of the 

defense, that the State will not be using social media to 

investigate them. 

This Court should deny the request of the defense. The research 

is invasive, and infringes on the privacy of the jurors. The 

research by the lawyers could stimulate jurors themselves to 

research the lawyers, and communicate about the case with 

family or friends; give unfair advantage to the party that 

discovers information that is not learned by all Counsel; and 

cause some jurors to be fearful that the parties themselves are 

behind the research. Thus, fearing retaliatory action could be 

taken by a defendant. The time utilized for this social media 

research requires even more time, and has more risks than the 

questionnaire proposed by the defense, which this Court 

previously denied. 

Court: Thank you, Counsel. 

I shall now hear from you on what procedures you wish this Court 

to adopt, if and I repeat if I decide to grant the motion of the defense. Let 

me hear from the defense first. 

Counsel for Defense:  Your Honor, we suggest that the Court 

conduct voir dire in two stages: First, The Court should proceed to ask 

the questions already agreed upon; the second phase should consist of 

suspending the procedure for the balance of the day so we can conduct 

our internet research. Then upon returning the following day, we can 

continue the voir dire. 

We should also be permitted to continue our searches during the 

trial and after the trial. 

Thank you. 
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Court: Does the State have anything to add? 

Counsel for the State: Thank you, your Honor.  We certainly do, 

and without waiving our objection to the defendant’s motion.  

We think that if you are going to permit social media searches of 

jurors that you instruct the jurors at the beginning of the trial. You might 

suggest that they turn off any private sites.  

Furthermore, you should instruct Counsel to share in writing what 

they discover from their searches, not only to each other but also the 

Court.  

You should also instruct the jurors that they should not search the 

attorneys in this case, their law firms or the parties, and certainly not 

each other. Finally, you should on the record admonish Counsel of their 

duty to report any jury misconduct their research reveals.  

Thank you, Judge Treadwell. 

Court: Well Counsel, I will prepare a written opinion by the end 

of next week. Here is my decision:  

Apart from considering your briefs, I have conducted my own 

internet research on problems associated with lawyers probing jurors by 

way of social media.  That research also influences my opinion.  

I conclude that it is appropriate for counsel to use social media to 

research the public information of jurors during trial. However, it is the 

responsibility of counsel to promptly advise the Court about any 

information discovered via social media searches during voir dire or trial 

that suggest a juror has made false statements during voir dire or 

engaged in any misconduct. Failure to do so could waive any subsequent 

objections or motions.  See United States v. Parse, 789 F.3d 83 (2d Cir. 

2015). 

Certainly, if Counsel can use social media to search public 

information about jurors prior to and during trial they should be allowed 
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to do so after the conclusion of the trial.  As with searches prior to and 

during trial, Counsel using social media to search public information 

about the jurors, counsel must report to the Court any misconduct by a 

juror promptly upon discovery. 

The Court will, of course, instruct jurors that they cannot use the 

internet to seek information about anything connected to the case, 

including the lawyers.  In addition, I will instruct the jury clerk to give 

notice to potential jurors before they report that the lawyers will search 

the internet, including their social media sites, for any publically 

available information.  This notice will advise jurors that they may wish 

to adjust privacy settings or take other action that will limit access to 

personal information. 

Finally, this Court is satisfied that the ABA formal opinion:  466 

ABA Formal Op. April 14, 2014 (Lawyer Reviewing Jurors’ Internet 

Presence) resolves the issue of whether a social media search by 

Counsel of a juror’s public information is a prohibited communication 

under Maryland Rule 19-303.5.  It is not. 

The procedures and requirements I reviewed in this Opinion apply 

not only to counsel but also to paralegals and non-lawyers.  There cannot 

be any “friending” as that leads to learning private information, and 

would be a prohibited communication under Maryland Rule 19-303.5. 

Clerk: Court is adjourned.  

We shall proceed to our Panel Discussion. 

The first question will be: Do you agree with Judge Treadwell’s 

Oral Opinion from the Bench? 

 

 

 

 

 

Paul Mark Sandler, Esq. 
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March 1, 2018 












































































































































