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On his Manhattan firm’s website, he
notes that being a litigator only—that is,
a lawyer who can’t take the case to trial
or verdict—isn't serving her/his clients as
well as someone able to go the distance.

I suspect them’s fighting words but I'm
not here to quarrel, more to observe. In
a couple of Above the Law posts (“A Trial
Lawyer is a Whiskey Drinker” and “What
Kind of Drinker (and Lawyer) Are You?”
(2017), Balestriere posits an interesting
theory, that litigators are wine drinkers,
trial lawyers are whiskey (scotch? rye?)
drinkers. I'm trying to unpack that as I've
imbibed both over the years, though gen-
erally not at once. He quotes South Da-
kota Circuit Judge Cheryle Gering who
chastised lawyers before her for wasteful
trial practices instead of being focused on
the task at hand, noting, “You need to be
trial lawyers. A litigator drinks wine and
takes depositions. A trial lawyer drinks
whiskey and tries cases.” I guess.

To sober up, attorney Kelly Twigger sug-
gests that “The Pace of Change in the
Law is Killing Lawyers” (Above the Law,
August 2017). She means that it’s too
slow to adapt. Stalactites, which grow
1/8" of an inch every thousand years, she
says, change faster than the legal profes-
sion. After savaging the billable hour, she

ISN'T BEING A TRIAL LAWYER, AS WE ARE, THE END CONSEQUENCE OF BEING A LITIGATOR? ADVOCACY, ON THE OTHER HAND,
SEEMS A BROADER TERM, EMBRACING THE ART OF PERSUASION IN ANY FORM. BUT ATTORNEY JOHN G. BALESTRIERE URGES
US THAT TRIAL LAWYERS AND LITIGATORS ARE DIFFERENT. IF YOU WANT TO BE A TRIAL LAWYER, BE A TRIAL LAWYER HE SAYS.

suggests we embrace new technologies
and different models for our main re-
sponsibility, that of being “consultants
on the law.” It’s seemed to me over the
last few years that if we don’t, we will be
overtaken by other forms of more cost-
effective dispute resolution, leaving us
essentially irrelevant as a profession in
much the same way that architects have
lost their foothold to designers and plan-
ners. We are already seeing signs of this.

Before our untimely demise, however,
the ABA National Task Force on Law-
yer Well-Being has reported on several
recommendations, their main thrust be-
ing that our individual good health “is
an indispensable part of a lawyer’s duty
of competence.” This, in turn, “is regu-
lated by ethical and professional conduct
rules” (Heather Buchanan, TAALS Online,
November 16, 2017). Seems somewhat
inconsistent with being either a wine or a
whiskey drinker, but there it is.

Still, a recent study has found that “suc-
cessful lawyers [are] more likely to expe-
rience mental health issues” clearly due
to the stress of our work (Michelle Mc-
Quigge, The Canadian Press, October 22,
2017). No mention of either whiskey or
wine here.
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PLEASE SEND CONTRIBUTIONS OR
SUGGESTIONS TO EDITOR@ACTL.COM

It may make no difference. According to
journalist Bret Stephens, the art of dis-
agreement is dying anyway (“The Dy-
ing Art of Disagreement,” The New York
Times, September 24, 2017.) On the
other hand, this trenchant but negative
view might be a positive development. It
seems optimism is overrated. According
to The Atlantic, it can leave you vulner-
able to wishful, but unrealistic, action
and thought (“The Power of Negativity,”
Sarah Elizabeth Adler, January/February,
2018). Who knew?

I'm going for a scotch. Anyone else?

Phoenix had more than risen from its ash-
es when we met there in March. Here, we
present the highlights of the sessions and
social events for both those who couldn’t
make the meeting and those who could,
in short, for all Fellows.

N’Awlins has always seemed a city on
edge, a dangerous element to it. We will
see what develops as a crush of trial law-
yers descend for four days in September.

Stephen Grant [ ]
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10 QUESTIONS

FOR PRESIDENT SAMUEL H. FRANKLIN

RESIDENT SAMUEL H. FRANKLIN STEPPED
INTO THE ROLE AT THE 2017 ANNUAL MEET-
ING IN MONTREAL. HERE, THE JOURNAL
CHECKS IN WITH PRESIDENT FRANKLIN.

01 Starting in January 2018, you have at-
tended four law school competitions
on behalf of the College in a span
of four months — the National Moot
Court Competition (New York) and
National Trial Competition (Austin,
Texas) in the U.S. and the Gale Cup
(Toronto, Ontario) and Sopinka Cup
(Ottawa, Ontario) in Canada. How
would you describe your experience
from each? What opportunities do
these competitions offer Fellows?

Although I have participated in judging
some regional competition rounds in the
past, I have never attended the national fi-
nals either in Canada or the United States.
The experience of now being present for
all four was quite rewarding as well as a
lot of fun. First, these competitions do not
happen without a large amount of work
by our Committees both at the regional
competitions and in connection with the
finals. We have wonderful co-sponsors in
all four of these and rely upon them to
handle many of the administrative details
and support. At the Canadian competi-
tions, I was impressed to see members of
the Supreme Court of Canada present and
participating, which added to the experi-
ence of the competitors. [t was impressive
to see these young law students at their
finest, and I was truly impressed by the

level of performance and the enthusiasm.
It also pleased me to see the collegiality
displayed by the competitors, particu-
larly at the U.S. National Trial Compe-
tition. The two teams in the final round
were both from Wake Forest Law School,
and they had mutually supported each
other throughout the year and in prepara-
tion for the final competition. They asked
that neither team be declared the winner,
but in a very close vote by our fifteen Fel-
lows sitting as judges in the final round,
one team was declared the winner. These
competitions are fun experiences for our
participating Fellows, and provide excel-
lent exposure for the College to the par-
ticipating law schools, the coaches and
the law students.

02 During the recent 2018 Spring
Meeting in Phoenix, you rode on a
horse alongside the rodeo perform-
ers during the Friday night rodeo
event, to the surprise of everyone
there. How did that come about?
What were you thinking while you
were on the horse?




This came about by a lack of good
judgment on my part when asked if |
would do so! I had not been on a horse
but once in my life, back in 1968 in
Boulder, Colorado. I thought it would
be amusing to our Fellows and guests,
and the organizers assured me that they
had not yet lost a rider participating in
the opening ceremony. Once mounted,
I could only think “for goodness sake,
hold on, and do not fall off in front of all
these friends.” I was also thinking thank
goodness for the cowboy who rode
alongside and made sure I made it.

03 What notable actions were taken
by the Board of Regents during its
Spring Meeting in Phoenix?

AN

There were a number of important ac-
tions taken by the Board during this
meeting. First, the Board approved our
operating and capital budgets for fiscal
year 2019, and reviewed pro forma fi-
nancial statements for the following
four fiscal years. This budget, as well as
the preparation and use of the pro forma
financials, included all recommenda-
tions made by the Long Range Finan-
cial Planning Committee, chaired by
Past President Tom Tongue in 2017. We
also approved the Task Force on Judi-
cial Independence to review and update
the College paper published in 2006 on
that topic, and to evaluate other aspects
of our mission statement in which the
College can perhaps be more active and
engaged. We approved the issuance of
a public statement supporting continued
federal funding for Legal Services Cor-

poration and approved a pilot program
for Fellows to take on pro bono proj-
ects with other organizations in need of
help. We approved a split into two sepa-
rate Province Committees for Manitoba
and Saskatchewan, and agreed that the
Executive Committee would conduct a
closer review and more monitoring of
the few State or Province Committees
where expectations are not being met.

04 Emphasizing diversity has been
a key issue for you during your
travels to different state and
province meetings. What actions
have you taken to “find the bright
young trial lawyers who are clearly
out there?” (Fall 2017 Journal, “A
Profile on 2017-2018 President
Samuel H. Franklin”)

As I prepare this, I have now attended in
excess of twenty gatherings of Fellows
since Montréal. On each occasion, in
my brief remarks I have spoken to two
aspects of our search for new Fellows,
namely the need to be ever vigilant for
young trial lawyers and second to be
keenly aware of our need to be more
diverse and inclusive. I have shared my
concerns over our aging Fellowship,
comparing the demographics of the Col-
lege between 2002 and 2015, as those
demographics were captured in connec-
tion with each of the Board retreats con-
ducted those years. That comparison
shows that the number of Fellows un-
der age sixty has declined significantly,
dropping from 1,435 to 673 over thir-
teen years. These topics were a major

part of our two Chairs Workshops last
fall, the Regents are pressed on these is-
sues at each of our Board meetings, and
I have conducted two series of confer-
ence calls inviting all State and Prov-
ince diversity liaison Fellows to par-
ticipate. We are doing our best to share
broadly with all of our State and Prov-
ince Committees those techniques or
actions which have proven successful
in helping to identify trial lawyers who
may not be well known to our existing
Fellows, but may well meet our qualifi-
cation standards. Only by keeping this
topic a priority at each State and Prov-
ince Committee meeting will we contin-
ue the progress we have made to date.

09 m that same profile, you spoke
about the “power of personal rela-
tionships.” Can you give some ex-
amples that you have experienced
first-hand during your travels?

NI 000000000

Everywhere we have been we have
seen old friends, and strengthened
those friendships. Of course, a number
of those Fellows and spouses are peo-
ple that we have known going back to
the time I first attended workshops as
a State Chair, but have certainly come
to know much better after four years as
a Regent and now almost four years as
an Officer. In addition, we have made
many new friends, as people have been
extremely warm and gracious in wel-
coming us to their gatherings. We have
learned a great deal about their commu-
nities, their families and their practic-
es. These relationships provide a great >
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foundation to know who to call whenever any is-
sue, or need, arises. In trial work, we know that
value can be added to the representation of our
clients if we have a strong personal relationship
with other counsel, without diminishing our abil-
ity to be a zealous advocate.

06 Because your home base is Birmingham,
Alabama you spend a lot of time travel-
ing for College events. How do you pass
the time going to and from different cities
and time zones?

W

It would be nice if there were a few more direct
flights from and into Birmingham, and we have
spent a lot of time in the Atlanta airport. The
travel time provides an opportunity to catch up
on reading and emails, thanks in part to Wi-Fi
services on most planes, at least when the same
is reliably working. The main thing we have
done is to be sensible and not travel on the day of
an event where possible. By arriving a day early,
it has reduced some of the stress of travel diffi-
culties, and has given us time to enjoy the won-
derful places we have visited and to relax before
evening events occur.

07 what has surprised you the most during
N i i ?
Y  your time as President?

I have been surprised by the number of routine,
small items which seem to arise almost daily
and are brought to my attention. These items
include a number of communications from Re-
gents or Committee Chairs about various is-
sues, and questions raised by members of our
excellent National Office staff, as well as oc-
casionally direct inquiries from individual Fel-
lows. An awful lot of effort goes into the sup-
port of our mission, the process to identify and
consider potential new Fellows, and to support
our various General Committees and occasion-
al task forces. Eventually, it seems that many
questions end up being directed to me as Presi-
dent, either to respond or to communicate with
the Executive Committee, if the matter requires
a broader consideration.

08 The question you are asked the most by

\ Fellows:

In almost every gathering I have attended, I have
offered to take questions on any topic, time per-
mitting, and of course a number of questions are
raised during receptions or over the dinner table.
In the fall of 2017, the most frequent question

was along the lines of “tell us about the special
Senate election in Alabama. Is Roy Moore go-
ing to win, or does Democratic candidate Doug
Jones have a realistic chance?” I was amazed
that this story, which did receive a lot of national
attention, was of so much interest to our Fellows
and spouses. Other typical questions are how
much do you travel, how many events have you
attended, and do you have time to do any legal
work (to which I respond, “my partners would
say apparently not!”). A number of Fellows also
raised questions about when and how does the
College determine that making a public state-
ment on some issue is consistent with our estab-
lished policies.

09 whatdo you hope to accomplish during the
Y remainder of your presidency?

Having been involved in the work of the Long
Range Financial Planning Committee, I hope
to remain vigilant about our financial planning
and practices, specifically to see that our bud-
geting process is thorough, that our financial
planning for national meetings is sound and that
the Executive Committee is a proper steward
over all financial affairs of the College. Second,
I intend to encourage and support the search for
trial lawyers who meet our standards, with an
emphasis on the obligation of each Fellow to
assist in identifying younger, more diverse tri-
al lawyers. Part of that effort includes making
sure our State and Province Committee Chairs
know the standards and guidelines for Fellow-
ship. Third, I intend to continue to encourage
participation and engagement by Fellows in ac-
tivities of the College at some level, either by
participation in our committees, participation
in our regional competitions and CLE presen-
tations, or attendance at meetings either at the
national, regional or state or province level. Fi-
nally, I will make the effort to see that the Ex-
ecutive Committee, and the Board where neces-
sary, identifies areas where we need to be active
and involved so that we remain relevant to the
trial practice and committed to our mission.

10 Five words to describe being President:

That is a tough question, as there are many,
many words which come to mind. The ones
which stand out to me at this stage are privi-
lege, enlightening, challenging, inspiring and
collegiality.
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A rooftop view of the President’s Welcome Reception on Squaw Peak Terrace S P R I N G M E
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Afilled room awaits the start of the Thursday CLE “Mock A tee shot right down the Roy Fitzgerald Il and Ex Officio Pat Lowry
Pre-Trial Hearing on Counsel’s Request to Use Social Media middle of the green of West Palm Beach, Florida; Pam Booker
Searches for Jurors Before, During and After Trial.” and Legal Ethics and Professionalism Chair
Gene Pettis of Fort Lauderdale, Florida >
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Fellows who attended the Spring Training Game between the San Francisco Giants
and the Cincinnati Reds gather for a shot behind home plate.

Ted Schmidt and Mary Kay Davison, Arizona State Committee Inductees Peter Meyer of Concord, New Hampshire and Jonathan
Chair Peter Akmajian and Kathy Stern of Tucson, Arizona Brogan of Portland, Maine; Julian Sweet of Lewiston, Maine

7 | JOURNAL
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SPRING MEETING 2018

Mary Beth and Dave Johnson of Alabama State Committee Chair Fred and Florence Tyson; Lucretia and
Pittsburgh, Pennsylvania Inductee Louis Franklin, Sr. of Montgomery, Alabama

5
25

Riding sidesaddle the women’s formation drill team makes a pass around the ring

>
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Inductee Ekwan and Bonnie Rhow, Lynn and Terry Bird, Inductee Eric George of Los Angeles, California; Inductee
Chuck Zauzig IIl of Woodbridge, Virginia; Inductee Regina Rodriguez and Arnold Woods of Denver, Colorado Chair

7 o 7
T V. m W/

SPRINGAMEETING

N

018

Inductees Darlene Jamieson, Q.C. of Halifax, Nova Scotia; Brenda Noble, Q.C. of St.John’s, Newfoundland and Labrador; Nancy
Rubin, Q.C. of Halifax, Nova Scotia; Rob Purdy, Q.C. of Truro, Nova Scotia; and Michelle Awad, Q.C. of Halifax, Nova Scotia

9 | JOURNAL
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Lori Sylvester of South Windsor, Connecticut; Portia Rauer of Past President David and Alison Scott of Ottawa, Ontario; Natacha
Boise, Idaho; Kim Herlihy of Columbus, Ohio; and Missouri State Lavoie and Inductee Mathieu Piche Messier of Montréal, Québec
Committee Vice Chair Kent Hyde join in during the Sing-Along

The Utah group gathers - from left, standing: Carlie Christensen and Herman Post; Trina and Michael Higgins; Hon. Linda Jones and
Past President Fran Wikstrom; Steve and Kathryn Nester; Tara Isaacson; Greg Rogers. Kneeling: Wally and Tawni Budgen

Marne Obernauer and Jane Michaels of Denver, Colorado; Idaho Former Regent Bill and Mary Hangley of Philadelphia, Pennsylvania;
State Committee Chair Newal and Linda Squyres of Boise, ladho Brett and Former Regent Mike O’Donnell of Denver, Colorado [ |
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FORMER SENATOR WELCOMES
COLLEGE TO ARIZONA
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ENATOR JON KYL REPRESENTED ARIZONA IN THE HOUSE OF REPRESENTATIVES FOR EIGHT YEARS, BEFORE SERVING
THREE TERMS IN THE U.S. SENATE. HE PRACTICED LAW FOR ALMOST TWENTY YEARS IN PHOENIX, ARIZONA, BEFORE BEING
ELECTED TO THE HOUSE OF REPRESENTATIVES. “HE HAS A WELL-DESERVED REPUTATION AS SOMEONE WHO, AS A PUBLIC
OFFICIAL, TOOK THE TIME TO UNDERSTAND THE IMPORTANT ISSUES FACING OUR COUNTRY AND TO CRAFT SOLUTIONS
WHICH WOULD STAND THE TEST OF TIME,” SAID FORMER REGENT WILLIAM H. SANDWEG, 111 OF PHOENIX, ARIZONA, IN HIS

7’

%//////////

~

INTRODUCTION OF SENATOR KYL DURING THE 2018 SPRING MEETING IN PHOENIX.

While in private practice, Senator Kyl developed an expertise in one of the most
important issues facing Arizona—water and water law. Senator Kyl was the lead
lawyer for the Salt River Project, a multi-purpose reclamation project begun in
1903 to bring reliable supplies of water and power to the Valley of the Sun, the
Salt River valley where Phoenix sits. He played a significant role in the creation of
Arizona’s landmark ground water law. In Congress, he completed legislation to
fund the Central Arizona Project, which brings Arizona’s portion of the Colorado
River to central and southern Arizona.

“His work involved resolving the conflicting claims by Arizona’s Indian tribes and

other stakeholders to Arizona’s limited supply of surface water. During his time
in the Senate, he was elected by fellow Republicans to many leadership posts,
including that of Minority Whip. He was voted by TIME magazine as one of
America’s 10 best senators. In 2010, he was named one of the most 100 influ-
ential people in the world. He was an important member of the Senate Judiciary
Committee,” Sandweg said.

Senator Kyl offered remarks welcoming Fellows and their guests to Arizona.

“We, here in Arizona, love to have folks visit our incredibly different and great state.
This morning I'll tell you just a little bit about some of the history of the state. 1
hope your stay here is one that you will enjoy and talk about for a long time. This
Arizona Biltmore is a historic place in Arizona. It’s been updated, modernized and
remains one of our luxurious resort hotels. It’s hard when you’re here to imagine
that you're in the middle of a desert, which has problems relating to water. You've
got one of the Salt River Project canals running right through the property. As you
flew in to the airport and landed, you noted that you were over a desert. The Salt
River, right next to the airport, was dry as a bone, because dams upstream have
captured that water for use when it’s needed in the summertime.

“There’s a lot about the history of the state that revolves around this water. In fact,
Arizona became the very last of the forty-eight contiguous states to be admitted into
the union. One of the reasons was because of concerns about whether we would ever

SUMMER 2018 |
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You're all familiar
with the TIME
Magazine lists

of the 100 most
this-and-that. The
year that | was

one of the most
influential people
in the world,
another on that list
was Lady Gaga. So,
not sure what you
can read into that.

Senator Kyl

JOURNAL 12
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In his first address to the Senate
[after Arizona was granted
statehood], Senator Henry
Fountain Ashurst said he knew
there are questions about

Arizona. Only two things were
needed, he said, ‘Water, and
lots of good people.’ One of the
senators from the back of the
chamber said, ‘If the gentleman
from Arizona will forgive me,
that’s all they need in hell.’

Senator Kyl

13 | JOURNAL

have the opportunity to contribute economically, and otherwise, to the United
States. They had big debates in the Senate at the time. Arizona got its statehood
on Valentine’s Day 1912.

“You may have heard the phrase ‘in our water wars, whiskey’s for drinking, wa-
ter’s for fighting.” Unfortunately there’s too much of that that goes around.
There are also some stories when an old cowboy friend of mine told me one
summer, it was so hot here that the trees were actually chasing the dogs. This
could be apocryphal, wouldn’t want to tell it to the jury.

“You’ll notice however that we’ve got a lot of great golf courses here. By state law,
the golf courses are watered, and have been for many years now, with greywater,
treated effluent. We get the very last little bit out of all the water that we do
have here. In fact, the country’s largest nuclear power generating station, about
thirty-five miles west of town, is also cooled strictly with treated effluent from
the cities. We're cognizant of the fact that we’ve got to be very efficient with, and
take care of, the water that we do have. When you see these beautiful green golf
courses, we're not wasting the water on them.

“I see you will be going to spring training games, and if the Arizona D-backs are

playing, you can see that we refer to our hometown team by that name. W. C.
Fields had some great advice though, should you be out in the desert, he said,
‘Always carry a flagon of whiskey in case of snake bite and furthermore, always
carry a small snake.’

“I'm going to tell you a true story. This one relates to two of the subjects that I've
mentioned already. During World War II, about six miles southeast of here at a
place called Papago Buttes, there was a prisoner of war camp, which primarily
housed Nazi submarine POWs. On Christmas Eve, 1944, they decided to break
out. Being good Navy guys, they built little boats. They had seen the maps of the
Salt River, and they were only about a mile north of the Salt River. They figured
they’d break out on Christmas Eve. Go down to the river, float all the way down to
the Colorado River, and take Colorado all the way down to Mexico, and home free.

“They broke out, dragged their little boats down to the Salt River, and of course
discovered the same thing that you discovered. Namely, it’s a dry river bed.
There’s no water taking one down to the Colorado River. They’d already broken
out, so they decided to disperse and see if they could make their way somewhere.
For about a week, a lot of them hung around Camelback Mountain, which is
directly east of here, about four miles. You’ll notice wind caves up there, where
the wind has eroded fairly large caves. Apparently, some of these German subma-
riners hid out in the caves during the day, and then they’d go down and sneak
food and water. Within a week they were all captured, except one of the captains.
He was finally apprehended at the corner of Van Buren and Central in downtown
Phoenix. He spoke some English, but he had an accent. He was asking where he



could grab the bus to go to Los Angeles, and the accent gave him
away. Every day the newspapers had just been crazy with the story of
these prisoners who had broken out. So, he was apprehended, and
put back in prison. That was the last that anyone heard about the
POWs until after the war was over.

“There’s a lot of interesting history here in the state, despite the fact

that it’s a very young state. I hope if you have extra time that you’ll
have an opportunity to see some of the other things here, like the
Heard Museum, which has one of the world’s greatest American In-
dian art collections. The Museum of the West, a cowboy museum in
Scottsdale, which has a great collection of Hopi pottery right now as
well as other interesting art. Other art galleries are there in Scottsdale.
There’s so much to see here, you almost feel guilty being inside be-
cause the weather’s so nice. Either outside or inside, there’s a lot to
do. I hope you take advantage of it, that you enjoy yourself, and that
your stay here is therefore both edifying and enjoyable. I'll close with
a comment from my old friend Senator John McCain. He said, “You
need to do your part to contribute to our economy. Spend money.” 1
appreciate your being here, good luck with everything.”

&6 QUIPS & QUOTES 99

You're probably going to get some
cowhoy wisdom, being here in the state
of Arizona. You gotta be careful of these
cowboys, they have things to tell you like,
never grah a bull by the horns, grab him
by the tail. That way, when you want to

let go, you can. There’s a friend of mine,
Marshall Trimble. He was born and raised
in Ash Fork, which is a little town up
north. At one of his birthday celebration,

one of the reporters from Phoenix said
to him, ‘Tell me, have you lived here all
your life?” And Marshall said, ‘Not yet.’
There’s some wisdom in our cowboys.

Senator Kyl

SUMMER 2018 | JOURNAL
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FBI DIRECTOR REFLECTS ON PRESENT
AND FUTURE STATE OF THE BUREAU

HRISTOPHER A. WRAY IS THE EIGHTH AND CURRENT DIRECTOR OF THE FBI, HAVING
ASSUMED OFFICE ON AUGUST 2, 2017, AND HE HAS DEEP ROOTS IN THE COLLEGE.

4

“His grandfather, Samuel Gates, a name partner in the firm then known as Debevoise, Plimpton,
Lyons and Gates, was one of the preeminent trial lawyers of his time. He was not only a Fellow of
the College, but in the spring of 1979, he was President-Elect, scheduled to become President in
the fall. On the way to the Spring Meeting, he unfortunately had a heart attack and suddenly died.
In his memory, the College created the Samuel Gates Award, for significant contribution to the
improvement of the litigation process,” said Past President Robert B. Fiske, Jr. in his introduc-
tion of Wray at the 2018 Spring Meeting in Phoenix, Arizona. “Sam’s wife, Chris’s grandmother,
Philomene, better known as Phil, was a powerful force in her own right. Growing up in the South,
she was one of three women to graduate from George Washington Law School in 1941. She went
on to have an extremely distinguished career practicing law in New York City and serving the
community in a wide variety of ways.... She was a regular attendee, and an important presence,
at every College meeting for many years after Sam passed on.”

His other major connection to the College was his good fortune in being able to work with three
of its former presidents, Griffin B. Bell, Frank C. Jones and Chilton Davis Varner, after gradu-
ating from Yale and Yale Law School. Another King & Spalding partner who played an extremely
important role in Wray’s career was Larry Thompson. When Thompson became the deputy
attorney general of the United States in May 2001, he asked Wray to be his principal associate
deputy attorney general.

In 2003, President Bush nominated Wray to be the Assistant Attorney General in charge of the
criminal division, a position previously held by one of his predecessors at the FBI, Robert Mueller.
He served there until 2005, and then left to return to King & Spalding.



On June 7, 2017, President Trump announced that Wray was his choice
to replace James B. Comey as director of the FBI, describing him as, “‘an
impeccably qualified individual.” He went on to say in words that would
resonate with all of us that know him, ‘I know that he will again serve his
country as a fierce guardian of the law and a model of integrity,”” Fiske said.
“I speak for all who know and have worked with Director Wray, to say that it
is extremely reassuring and comforting to know that we have someone with
his professional skills, integrity and courage, to lead the FBI at this critical

time in our nation’s history.”

Wray spoke to the audience on the threats faced by the FBI, where the Bu-
reau needs to be moving forward and the meaning and impact of the work
and the people of the FBI.

A SIMPLE, PROFOUND MISSION

“First, 1 feel compelled to say a couple of things about what’s been going
on at the Bureau over the past few months. I have been lucky to work with
the men and women of the FBI through a big chunk of my professional
career, both originally as a line assistant out in the field working on all
manner of cases, from bank robberies to public corruption, kidnapping,
to financial fraud. Then at main justice, I got to see a different side of the
Bureau on the day of 9/11, and in the years afterwards, watching the way

agents, analysts and staff tackled the national security mission. I could not >
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I'm getting used to being introduced
a lot, and that was a much warmer
introduction than some of the ones |

receive. | am really glad to be here
because as you heard a little bit from
Bob, I can confidently say that there’s
no organization that meant more

to my grandfather than this one.

Director Wray, on his introduction by Past Presi-
dent Fiske, which mentioned his grandfather
Samuel Gates, a College Fellow and namesake
of the Samuel E. Gates Litigation Award
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be more fired up to be back and part of the
Bureau’s next chapter.

“It took me about five seconds after walking back

in the door at headquarters to remember how
much I had missed the mission, protecting the
American people, and upholding the Constitu-
tion. Those are fairly simple words to say, but
they are very profound to actually execute. I
come back to them a lot because I think stay-
ing laser-focused on that mission has never been
more important than right now. This has been,
by any measure, a chaotic and uncertain time for
the men and women of the Bureau on a number
of different levels. In the midst of all the choppy
water, my immediate priority has been to try to
bring calm and stability back to the Bureau.

“I am hoping to steady the ship by keeping our
eyes focused on the mission and the work, day
in, day out, just grinding away. In a society that
is impatiently fixated to a fault on the results, I
am somebody that happens to be a big believer
in process. Following our rules, following the
law, following our guidelines. Trying to make
sure we're not just doing the right thing, but do-
ing it in the right way. Treating everybody with
respect and pursuing the facts independently
and objectively no matter who likes it. Those are
not glamorous concepts. But I am firmly con-
vinced that that is the approach that represents
the Bureau at its best.

With all the voices out there trying to speak for us or about us,

we focused more on letting our actions do the talking. Our work
is what is going to endure over time, as all the chatter fades.

Director Wray
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“We have 37,000 men and women at the Bu-
reau who understand that we prove our mettle,
not through the chatter of cable TV pundits or
social media, but through the actual work we
do. One case at a time, one search warrant at a
time, one interview at a time, one intelligence
product at a time, one decision at a time. We
intend to keep grinding away, doing every-

thing we can to keep the American people safe.
When we fall short, because we are human like
everybody else, we will make the changes we
need to make to be stronger and better. I think
the American people expect us to get it right
the first time, and they deserve nothing less
than that from us. With everything going on
in the world right now, to say that our plate is
full would be an understatement. Everywhere
[ turn, somebody’s got some bright idea about
something they think the FBI should be doing
more of. I have yet, in my first six months on
the job, to meet anybody who’s got any bright
ideas of things they think the FBI should do
less of. If any of you know such a person, I
would love to meet them, even just for the ca-
thartic benefit of hearing that.

“National security remains our top priority as it
has to be, and counterterrorism is still a para-
mount concern. The counterterrorism threat
has morphed significantly since the last time I
was in government. We are no longer just wor-
ried about large structured terrorist organiza-
tions like Al Qaeda planning large scale attacks
in big cities like New York, Chicago and Los
Angeles. That threat, to be clear, is still very
much there. We now also face groups like ISIS,
which can use social media to lure people in
and inspire them much more remotely and in-
directly to attack wherever and whenever they
can. We face home-grown violent extremists
who self-radicalize at home and are prone to
attack with little warning. That new breed of
terrorist is particularly troubling and challeng-
ing because unlike Al Qaeda, these folks use
crude but agile methods of attack, from guns
to knives to cars to primitive IEDs that they can
figure out how to build just off the internet.

“Their attacks can be planned much more lean-
ly and executed in a matter of days, or even
hours, instead of weeks or months. They are
perfectly happy to strike at so-called soft tar-
gets, which is an intelligence term that I have
always despised, because soft targets basically
means everyday people, living their every-
day lives. People at concerts, people at cafes
and clubs, people at their jobs, people walk-



ing down the street. These terrorists can strike
anywhere from big cities to small towns. Right
now we have about 1,000 open investigations
into just that category of terrorists in all fifty
states. We're talking about homegrown violent
extremists, individuals inspired by the global
jihadist movement. That is the new normal that
we have to contend with. It has created a whole
new set of challenges, a much greater number
of potential threats, even though each one of
them might be more compact and lean.

“On the counterintelligence front, we still face
traditional espionage - spies seeking our state
secrets, working under diplomatic cover, or
posing as every day citizens. Think of dead
drops and tunnels, clandestine meetings in ca-
fes, the kind of stuff you would see in a John le
Carré novel. Today’s spies also seek our trade
secrets, our economic ideas or innovation.
They are often businessmen, researchers, scien-
tists or students acting on behalf of state gov-
ernments. Nation states like China are attempt-
ing to infiltrate our companies, your clients, by
any means necessary to get control of cutting
edge technology. Not just by stealing propriety
information, but also by extra-legal means, like
acquiring the company, or exploiting business
partnerships.

“That brings me to the third national security
threat, the cyber threat. When I was last at
DOJ as the head of the criminal division, we
oversaw all cyber investigations. No area has
evolved more dramatically since then, given
the blistering pace of technological change.

“In 2005, when I left DOJ, social media did
not really exist as it exists today. Tweeting was
something that birds did. Today we live most
of our lives online, and just about everything
that is important to everybody in this room
and our families, lives on the internet. That is
a pretty scary thought. What was once a com-
paratively minor threat, people hacking for fun
or bragging rights, has turned into full-blown
economic espionage and breathtakingly lucra-
tive cybercrime. This threat comes at us now
from all sides. We have to worry not just about

&E QUIPS & QUOTES 99

If we only ad-
dress the crisis
of the day, which
is all too easy to

do, we quickly
find ourselves
addressing the
crisis of yester-
day and get way
behind the curve.

Director Wray

a range of threat actors, from multinational cy-
ber syndicates, insider threats and activists. We
are also seeing an increase in nation state spon-
sored computer intrusions. We are also see-
ing increasingly what we are calling a blended
threat, which is the nation state actor in effect
hiring criminal hackers, or mercenaries, to help
execute their efforts. We are also concerned
about a wider gamut of methods, from botnets
to ransomware.

“As if that trifecta, counterterrorism, counterin-
telligence, and cyber of national security threats
were not enough, we are also responsible at the
Bureau for a laundry list of criminal threats—
everything from gangs to crimes against kids to
public corruption to hate crimes to health care
fraud and just about everything in between.

“Violent crime has been on the rise in a lot of
areas in this country for the last several years. It
is the top concern for our state and local part-
ners. Our crime data for 2015 and 2016 showed
increases in violent crime of roughly 4% a year
Four percent might not sound like a big num-
ber, but when you consider the sheer number of
victims 4% represents in a country our size, you
realize the human toll that is reflected in that
increase. While preliminary statistics for the first
half of last year, 2017, show that overall violent
crime finally fell just a little bit, murders, and
non-negligent manslaughters were up 1.5%.

“At the Bureau we are focused on doing every-
thing we can to help our partners fight it. We
now have 168 safe-street task forces, and forty-
seven violent crimes task forces. We are also
providing our state and local partners with in-
telligence related to gun crime and crime trend
analysis. We are developing targeting packages,
which help them prioritize neighborhoods,
and prioritize their own resources in a way that
makes their impact maximized.

“Closely connected to the violent crime prob-
lem is the country’s opioid epidemic. We are
trying to do our part, working not just with
our partners in state and local law enforce-
ment, and in federal agencies, but also in other >
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disciplines. We have launched a prescription
drug initiative, targeting criminal enterprises
that engage in prescription drugs schemes. We
are focused on medical professionals who dis-
tribute opioids with no legitimate purpose. We
have established a high-tech organized crime
unit, which focuses on the tratficking of opi-
oids over the internet, especially the dark net.
We have more than doubled our number of
transnational organized crime task forces.”

“Now a few hectic months into the job, T am still
listening. I am trying to get to all fifty-six of our
field offices by the end of this year. I am formulat-
ing my own long-term priorities about where the
Bureau needs to be over the next ten years. There
are a few, very positive, enterprise-wide things
that have jumped out at me already that I thought
[ would flag. First, the FBI’s commitment to part-
nerships has evolved, almost breathtakingly, since
the last time [ was at DOJ. I am talking about
partnerships with the rest of the intelligence com-
munity, our federal, state and local law enforce-
ment colleagues, our foreign counterparts, our
partners in the private sector in the communities
that we serve. Partnerships are much more part
of the DNA of the Bureau, and it is a real point
of pride in every office that I visit. It is clearly a
change that happened gradually over a period of
time, but because [ went into the private sector
for awhile, I am able to see the before and after in
a way that jumps out at me. The FBI has always
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been proud, passionate, persistent, perfectionist,
and that has definitely not changed. What has
changed is what our folks are proud, passionate,
persistent and perfectionist about. That is their
partnerships.

“It is a mindset of what can we bring to the
table, what can they bring to the table. How
can we match strengths, so that we can put the
FBIs two together with their two, and some-
how have it equal more than four. Equal five,
or six, or seven. That kind of sea change has
made me realize more than ever, how impor-
tant it is that we continue to nurture and build
on those relationships as we move forward.

“The second thing that has really jumped out at
me is our dramatically stronger integration of
intelligence, and our continued need to focus
on it, in everything that we do. Under Director
Mueller’s leadership in the aftermath of 9/11,
the FBI made a paradigm shift from a law en-
forcement agency that investigated crime after
the fact to a national security service, working
to prevent crime and terrorism. That transfor-
mation continued under Director Comey and
today we have developed a sophisticated and
complex intelligence program.

“We talk a lot about the term ‘intelligence’ in a
national security world, but what it really boils
down to is information. Information that we use
to make decisions and to drive operations. Infor-
mation that we share with the people who need
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it, whether state, local, federal law enforcement,
to the community and civic leaders, to business
leaders in the private sector. On one of my first
visits to the FBI Academy at Quantico I spotted
this little stone plaque, tucked away on a corner
in one of the courtyards. It was only about the
size of an 8 1/2 by 11 piece of paper. It had
a picture of the Twin Towers. Underneath the
Twin Towers it just had two words, “Intelligence
Matters.” That is as true today as it was on 9/11,
maybe even more so. We know we are going to
be really great at intelligence. We have to get bet-
ter at collecting it, at analyzing it, and sharing it,
in everything we do.

“We have to make the best and highest use of
the information we have. We have to be able
to connect the dots and see the bigger picture.
A lot of that is easier to say than it is to do.
What I see is a radically more sophisticated and
integrated effort to do that in the bureau. We
are determined to keep pushing ourselves so
that we can see not just those threats, but the
threats that are coming around the pike. The
FBI has come a long way in the years since I
left DOJ, but I am continually asking myself,
what’s next? Where do we need to be down
the road? As grateful as I am for the progress
that Director Mueller and others launched fif-
teen or so years ago, that put us in the position
we are in 2018, I am trying to focus on where
do we need to be ten years from now? What
kind of transformation do we need to have over
the next ten years? To remain the premier law

enforcement and national security organization
in the world, not just in 2018, but in 2028,
and beyond? We need to get smarter and more
agile than we have ever been. To do that, we are
going to have to be more innovative.

“The word innovation is not something you
normally associate with the federal government.
When I talk about innovation, what I mean is not
just technological innovation. I mean innovation
even more broadly in terms of best practices,
strategies, threat indicators, processes, partner-
ships, really anything that we can do to be smart-
er, better, more agile, more creative. As I make
my way around the 37,000 people in the Bureau,
[ am trying to encourage everyone to think more,
not just about what is directly in front of them,
but more to think long term, ten, fifteen, twenty
years. Where do we need to be then? What kind
of innovation do we need? What is the threat
that we are underestimating now, but that is go-
ing to be the biggest threat then? What will our
workforce need to look like then? What will our
technologies need to look like then?

“We are trying to drive that innovation in a va-
riety of ways across the enterprise. Trying to re-
think the way we work with our partners, the
way we use technology, the way we conduct op-
erations. For example, we now have a program
called The Technology Accelerator, which pro-
vides a platform for employees to easily share
and work on innovative ideas and solutions.
One idea is a mobile app on FBI smartphones
to collect crime scene and evidence data quickly
and accurately. The goal is to cut down on the
time spent at crime scenes, improve data accu-
racy and simplify the record keeping process.
Frankly, it makes so much sense, you wonder,
why didn't we think of it before? We are also
encouraging all of the heads of our field offices
to tell their employees to spend 10 percent of
their time innovating. That is what they do at
places like Google. Then, when they come up
with brilliant ideas, they can submit them to the
technology accelerator for development.

“This spring, we are holding our first innova-

tion challenge to examine some of the top >
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technical problems reported over the past year from the field. Employees from across the Bureau
will have two months to come up with solutions to those problems, and the winners will present
their ideas at the Big Idea Summit, which we are holding at headquarters this summer. By foster-
ing more of that culture of innovation, we hope to ensure that the Bureau will continue to always
be leading the way, years and years from now.”

“T want to close with a few thoughts about the FBI's work, the people and the challenging en-
vironment that we are in. It seems that there is no shortage of opinions about the Bureau these
days, but an awful lot of that is rhetoric, without much to back it up. The old saying is true, talk
is cheap. What is valuable are the views of those who actually know, who actually experience our
work. Those are informed opinions. The juries who hear our hardworking agents on the stand, the
magistrate judges who have to sign our warrants, the victims and their families - [they are the ones]
that our folks get up every morning determined to protect, our year round partners in federal, state,
local law enforcement in the intelligence community, overseas and in the private sector.

“Like me, those folks get to see the men and women of the Bureau for who they really are. People
of integrity, people of compassion, and kindness, people fiercely focused on doing the right thing,
in the right way. With all the voices out there trying to speak for us or about us, we are focused
more on letting our actions do the talking. Our work is what is going to endure over time, as all
the chatter fades away. I am doing my best to remind our folks of that. I am doing my best to try
and reintroduce the country to the work that we do every day to protect Americans from national
security threats coming from all sides to a mind boggling array of criminal threats. For example,
this past December, our agents in Sacramento arrested Everitt Jameson who had pledged alle-
giance to ISIS, and was plotting an attack on Pier 39, in San Francisco on Christmas Day, combin-
ing the deadly tactics used in San Bernardino and at the Tribeca attack in New York. He planned
to use explosives to funnel people into the area, so he could cause even greater casualties. Quite
a number of lives were saved that day.

“In October, through something we call Operation Cross Country, which we conducted in forty-
four states and the District of Columbia, we arrested 120 sex traffickers and recovered eighty-four
sexually exploited juveniles. Those included a three-month-old girl and her five-year-old sister,
who were recovered after a family friend, and I use that term about as loosely as I can, offered to
sell them for sex for $600.

“We also have our top ten most wanted fugitives program. Through that program we have been
able to apprehend some of the most dangerous violent offenders over the past two years. One
captures what I think is the character of the Bureau. Robert Van Wees turned himself in to FBI
agents in January, a few weeks after being added to the top ten list. This is a guy who was wanted
in Texas for the 1983 murder of a young woman who at the time had a one-year-old daughter. For
thirty-three years, that woman’s daughter had hoped and prayed for his capture. He was finally
arrested on her birthday, no less. Cold comfort. We hope it brought her some measure of peace
and justice. To me, it illustrates the persistence, the relentless pursuit of justice that is so typical
of the people I get to work with.

“That kind of work is what keeps us going when times get tough. The FBI's work matters be-
cause with our investigations, people’s lives hang in the balance. That is why our actions have



to be based at all times on the guiding principles of adherence to the Constitution, the rule of
law, integrity and fairness. The same in many ways could be said for your work. In different ways,

lives, certainly livelihoods often hang in the balance when you take a case to trial. Like the men

and women of the FBI, I think each of you understands that the rule of law is our country’s bed-

rock. Every day at the Bureau we have to weigh our need to protect the citizens we serve with
our duty to the Constitution and the rule of law. We have to weigh national security on the one
hand, and privacy and civil liberties on the other. Director Mueller used to tell agents at Quantico
graduations that it is not a question of conflict; it is a question of bal-

ance. That the rule of law, civil rights and civil liberties are not the FBI's  smminiziiziiziiiiiiisiiiiiziszz/

burdens, they are the very things that make us all safer and stronger.

“As long as I am at the Bureau, we are going to make sure that we never Samuel E. Gates
forget that. As long as I am there, we are going to stay committed to do- thlgatlon Award

ing things independently and by the book. If we start getting too worried
about who is going to be happy, or unhappy, about the results of one of
our investigations, or who is going to criticize us or praise us for one of
our investigations, we are going to lose our way, and I am determined

To honor a lawyer or judge, whether

or not a Fellow of the College, who

not to let that happen. We cannot let the ends justify the means. We has made a significant, exceptional

have to have our means justify our ends. We are going to get through this
current tumult by keeping our nose to the grindstone and doing great
work, case by case, day by day, no matter what else happens.

litigation process.

“Every day I pass people on the street, who come up to me, and say, ‘1
just want you to know, we're all praying for you.” I believe strongly in
the power of prayer, so my first reaction is, ‘Thank you.” My second
reaction is, ‘I have not been in front of a television in the last two hours.
Is this a new thing, or is this the other stuff?’ I have tried to make that
point to a lot of our folks because I think our 37,000 people have the

rriter@riterlaw.com

same experience. One of the things I try to do is remind them about iz

why they went into this work in the first place, and that is the mission.

“For me, I often think back to a time when I was an AUSA, working in Atlanta. My daughter was
four. It was Dad’s Day at the nursery school. One of the questions, of course, was what does
your dad do for a living? This guy is standing next to me, and he keeps looking at me, so I start
looking over at him. He says, ‘Do you mind if I ask you what you do for a living?’” I looked back
at the bulletin board, and my daughter had put, ‘My daddy and his friends put bad guys in jail
and help keep us all safe.” Then I looked over at his daughter’s answer. It said, ‘My daddy talks
on the phone all day, so mommy and I can buy nice stuff.’

“What I try to say to our 37,000 people when they start to drag is if you want to do something
that a four-year-old little girl gets as meaningful and impactful and valuable, you are in the right
place. We know that the mission comes first. We know the American people come first. That
has not changed, and it is not going to change. Thank you for inviting me here, and for taking
the time to listen.”

David N. Kitner

Dallas, Texas u

SUMMER 2018

improvement of the

Chair: Robert C. Riter, Jr.

and lasting contribution to the

JOURNAL

22


mailto:r.riter@riterlaw.com

23 | JOURNAL

EXPERTS DISCUSS ARIZONA'S PAST,
PRESENT AND FUTURE WATER SUPPLY

ATER IS A HOT NEWS TOPIC, AS CAPE TOWN, SOUTH AFRICA, AND OTHER HIGHLY POPULATED AREAS
START TO RUN OUT OF WATER. THE STATE OF ARIZONA HAS AN ANNUAL AVERAGE RAINFALL OF LESS THAN
THIRTEEN INCHES, AND THE PHOENIX AREA ONLY GETS ABOUT SEVEN INCHES. SPEAKERS DAVID C.
ROBERTS, THE SENIOR DIRECTOR OF THE WATER RESOURCES OF THE SALT RIVER PROJECT, AND THOMAS
BUSCHATZKE, DIRECTOR OF ARIZONA'S DEPARTMENT OF WATER RESOURCES, HAVE WORKED THEIR
ENTIRE PROFESSIONAL LIVES TO ENSURE THAT WHAT IS HAPPENING IN CAPE TOWN NEVER DEVELOPS IN
THEIR STATE. THEY HAVE DONE SO BY BUILDING A LEGACY OF COOPERATIVE, STRATEGIC, LONG-TERM
PLANNING OF WATER RESOURCES IN ARIZONA THAT CROSSES NOT ONLY STATE BORDERS BUT ALSO NATIONAL
BORDERS. THEY SPOKE ABOUT THEIR EFFORTS AT THE 2018 SPRING MEETING IN PHOENIX, ARIZONA.

Roberts focused his comments on the features of Arizona’s Salt River Project, noting that he is often
asked, “Where is the water supply for this Phoenix metropolitan area?” There’s no ocean, no large
lake, not even a discernible river.

“The source,” he said, “stems from some very smart people in the late 1800s, who had the vision, the
passion and the perseverance, to take the small farming community with a very fragile water supply,
and turn it into a multi-faceted federal reclamation project.

“The Phoenix water supply originates outside the metro area, similar to New York City. New York
City gets its water from two watersheds in northern New York, more than 100 miles away. These
two watersheds, and their reservoirs are located in a 2,000 square mile area, and the reservoirs hold
about 1.7 million acre feet of water. San Francisco is another metropolitan area that gets its water
from the Hetch Hetchy Reservoir in Yosemite National Park, about 170 miles from San Francisco. The
watershed is very small, only about 500 square miles, with about 550,000 acre feet in the reservoir,
supplemented by other suppliers.

“Then there is Southern California, which is the poster child in the United States in terms of water
importation. Southern California gets its water supply from the Sierras, way up in Northern Califor-
nia. California also gets water from the Colorado River and it has been recently developing desalina-




tion plants in the San Diego area to supplement
its water supply.
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For those of us who live in drought-prone areas, we think of water

“While Phoenix only gets about seven inches of B R OB N A S 2 YN S R LR R RO

rain, mountains that rise to 10,000 to 12,000
feet in elevation are northeast of Phoenix. Those
mountains, in the Salt River and Verde River Wa-

the middle of the night? Do you leave the water running when you
brush your teeth, or when you wash the dishes, or do you turn it off?
Do you reuse the water that’s in your teapot to water your plants?

tersheds, encompass 13,000 square miles, and
have four to five times Phoenix’s rainfall. A num-
ber of reservoirs were constructed by the federal
government and the Salt River project in the
early 1900s in these watersheds, and that is the
primary water supply for the Phoenix area. The
reservoirs collect water that is gravity fed to con-
sumers through the natural stream beds of the
Salt River and Verde rivers.

“The cornerstone of the Phoenix surface wa-
ter supply system is the Theodore Roosevelt
Dam, completed in 1911. It is 357 feet high
and was refurbished in 1995. This dam is the
reason why Phoenix is here today. It creates the
largest reservoir in the system, holding about
3.2 million acre feet of water. Compare that to
New York City’s water supply, with reservoirs
of about 1.7 million. The Theodore Roosevelt
Dam also has power generation capabilities,
which helps supply power in the valley.

Regent Susan Harriman, in her introduction of Dave Roberts and Thomas Buschkatzke

“Three other dams on the lower Salt River are
also very important in terms of water capture, as
the Salt River flows downstream from Theodore
Roosevelt Dam. Two additional dams are on
the Verde system. All together, these five dams
hold about 700,000 acre feet of water. When
added to the Roosevelt Dam, Phoenix has total
reservoir capacity of about 4 million acre feet.
Compared to New York City’s 1.7 acre feet, and
San Francisco’s 550,000 acre feet, Phoenix is
in pretty good shape when it comes to reservoir
capacity. That capacity is needed, as sometimes
run-off from the watershed is only a couple of
hundred thousand acre feet a year, compared
to full capacity of four million acre feet. After
twenty-two years of drought, the reservoirs are
still at about 60% capacity.
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From our standpoint, we will
never be in a situation like
Cape Town, because we have
access to multiple sources
of water, that's surface wa-

ter plus this ground water
here in the system.... In
addition to the ground water
that underlies the Salt River
Project service territory, we
manage it very carefully.

Dave Roberts
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“Underlying the Valley of the Sun, in which Phoenix is situated, is a vast under-
ground aquifer, which has an amazing ability to take and receive water. That aquifer
contains an estimated fifteen million acre feet of water, which is enough to satisty
Salt River Project landowners for forty years, without ever using a drop of surface
water out of the reservoirs. Throughout the system are deep ground water wells,
typically pumping four to five thousand gallons per minute.

“Phoenix manages its groundwater very carefully. Arizona aquifers typically do not
naturally recharge well, but the state recharges them by putting water back into the
ground. The state operates two large significant recharge projects, or areas where
it can bank water for that not-so-rainy day. The state has stored about two million
acre feet of water in the last fifteen to twenty years through its recharge projects,
which helps sustain the groundwater system. A lot of the water that the state banks
is recycled water not used on the golf courses; the state puts it back in the ground,
and eventually draws it to supply the landowners.

“Returning to the watershed: this is primarily forested land, covered with national
forest. That didn’t happen by chance. This was something done by those very smart
landowners back in the late 1800s, early 1900s, working with Congress, and work-
ing with Teddy Roosevelt. Arizona was able to convince Congress to create these
national forests, to restrict the amount of land development that could occur on the
watershed. It is significant to the Salt River Project.

“You might think it’s not a big deal, to create a forest preserve over watershed. But
when you look at the region and look at photos of the forests, there’s not a pine tree
nor a spruce tree around. This is basically a continuation of the Sonoran Desert, but it
has been preserved as national forest. It was done to restrict any kind of development
that would occur, to preserve watershed so that that water supply would run into the
reservoirs. It has remained that way today. That’s a very significant part of the water
supply, and part of the reason why Salt River Project has been so successful.”

Buschkatzke focused his presentation on broader Arizona issues and some of the
challenges on the Colorado River.

“The Arizona Department of Water Resources was created in 1980; its mission state-
ment makes it responsible for the water supply of seven million Arizonans, a daunt-
ing task. To add to the challenges, 60% of the land in Arizona is under federal
control; of that, 28% is tribal land. There are twenty-two federally recognized tribes
in Arizona, only thirteen of which have their water rights determined either by the
court or through settlements.

“That makes for a lot of uncertainty moving forward, as much of the water the tribes
claim is being used by non-tribal folks. It’s an important issue to determine those
tribal water right claims as well as the non-tribal water right claims.

“Of all water use in Arizona, 74% is being used for agriculture. Agriculture is a huge
part of Arizona’s economy. Some 85 to 90% of all of the salad vegetables in North
America are grown around Yuma, Arizona, using Arizona’s Colorado River water.

“Of the remainder, 21% of the use is municipal and 5% is industrial. Some 38% of
the water comes from the Colorado River, and there currently is an eighteen year-

“long drought in the Western United States, in Arizona and on the Colorado River.
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“The in-state supply, 18%, is mostly from the Salt
River Project, and 41% comes from ground wa-
ter. Arizona has to make sure that it’s not mining
that groundwater at rates greater than it is being
recharged, either naturally or artificially. That is
one of the main regulatory programs run by the
Arizona Department of Water Resources.

“Here are just the few of the milestones in Ari-
zona water history:

“In the Colorado River Compact of 1922, seven
states agreed to divide the Colorado River. In the
upper basin are Wyoming, Colorado, New Mex-
ico and Utah; in the lower basin, Arizona, Ne-
vada and California. Even though it negotiated
this compact, Arizona refused to ratify it because
of fears that California would take more than
what it had agreed to. The 1928 Boulder Canyon
Project Act, which authorized the construction of
Hoover Dam on the Colorado River, then tried to
force ratification without Arizona’s approval. The
state did approve the compact in 1944.

“The 1980 Groundwater Code set up active wa-
ter management areas, such as the Phoenix Ac-
tive Management Area, which is a corridor from
Phoenix south through Tucson all the way to
Mexico. In these areas, the state actively man-
ages the water supplies and the groundwater.
There are mandatory conservation programs for
municipal, industrial, agricultural sectors. When
an agricultural acre goes out of production and
becomes an industry or a house, you cannot put
in a new acre of agriculture, something that is
very important to controlling water use in the
future. Around 80% of Arizona’s population live
in these active water management areas.

“In the Compact, the upper basin of the Colo-
rado got rights to seven and a half million acre
feet. The lower basin also got seven and a half
million acre feet of rights. Each state was al-
located an individual percentage. In the lower
basin, California has 4.4 million acre feet, Ari-
zona has 2.8, and Nevada has 300,000 acre
feet. In 1944, Mexico also claimed water rights
to the Colorado River through the 1944 Water
Treaty between the United States and Mexico.

“Essentially, the allocations totaled sixteen and a
half million acre feet of water. There are losses
in the system, evaporation, environmental uses.
The real number is closer to eighteen million acre
feet of use. In 1922, that seemed like plenty. But
the average annual flow over the last hundred
years is closer to fifteen million acre feet. Thus,
we have an imbalance of supply and demand.
Lake Mead holds twenty-five million acre feet. In
the Phoenix area, three households would use
one acre feet of water per year. If Lake Mead was
completely full, it could provide seventy-five mil-
lion families in the Phoenix area with water for a
year. But in 1999, the lake was less than 40% full
and it has been steadily dropping since.

“One of the challenges is to figure out how to
deal with a lake that is steadily dropping so that
it doesn’t drop to a level where actual reductions
would have to occur. In 2007, the seven basin
states agreed to guidelines, specifying shortage
volumes to protect Lake Mead for Nevada and Ar-
izona. Those guidelines promoted conservation
of water to offset shortages, but it isn’t enough; a
drought contingency plan is being negotiated to
try to further slow the flow from the lake.

“Recall the reference to Mexico and the Mexican
Water Treaty; with some minute additions to the
treaty, Mexico has finally been brought into the
fold as a full partner to manage the Colorado
River. Mexico has agreed to take reductions in its
use if Arizona and Nevada take reductions.

“Arizona has successfully managed its water sup-
plies; water use data from 1957 through 2016
shows a peak in 1980, when the groundwater
code was passed and the Department of Water
Resources was created. Water use then dropped
to a point where Arizona is using slightly less
water today than in 1957. At the same time, the
Arizona population went up 504% and its gross
domestic income and economic indicator up
almost 1,800%. That is Arizona’s great success
story. The big challenge will be to make this con-
tinue to happen in the future.”

Carey E. Matovich
Billings, Montana u
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During the dedica-
tion of the San
Carlos Dam, Will
Rogers, another
famous speaker

of the time in the
1930s, looked
around at the dry-
ness of that reser-
voir and said, “If
this was my lake,

| would mow it.”

Tom Buschkatzke
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HE HONORABLE DIANE J. HUMETEWA, A U.S. DISTRICT COURT JUDGE FOR THE DISTRICT OF ARIZONA, “HAS BEEN A

SHINING STAR IN EACH OF THE THREE BRANCHES OF OUR FEDERAL GOVERNMENT. PERHAPS EVEN MORE UNUSUAL,
SHE HAS SERVED AS A JUDGE FOR TWO SOVEREIGN NATIONS,” SAID PAST PRESIDENT JOAN A. LUKEY OF BOSTON,
MASSACHUSETTS, IN HER INTRODUCTION OF JUDGE HUMETEWA DURING THE 2018 SPRING MEETING IN PHOENIX, ARIZONA.

From 2002 to 2007, Judge Humetewa sat
on the Appellate Court for the Hopi tribe.
Each of the federally recognized tribes in
Arizona and in other states is a sovereign
nation. As Judge Humetewa has moved
through her career, she has focused upon
aspects of federal Indian law. Before be-
ing a judge, there was a period in which
Judge Humetewa served in the Depart-
ment of Justice as an Assistant United
States Attorney where at one point in time
she was prosecuting crimes generally, fed-
eral crimes, but with an expressed focus
on Native American cultural crimes and
violent crimes on Indian land. Eventually,
she became the United States Attorney for
Arizona. On the legislative side, she has
served at one point as counsel to the Dep-
uty Attorney General, but then she became
the Deputy Counsel for the United States
Senate Committee on Indian Affairs.

“In that context, she worked with Senator
John McCain, an icon respected by both
sides of the aisle and truly a national trea-
sure. He said that her appointment would
be historic, and indeed it was. She was the
first Native American woman ever appointed
to the federal bench. Itis believed she is only
the third Native American appointed to the
federal bench at all.
that the two predecessors must have been
men,” Lukey said. “She has been heavily ru-
mored to be in the running for a Ninth Cir-
cuit appointment for Arizona which stands
empty. After meeting her, I can only hope
that the current administration has the wis-

I would deduce from

dom to put her in that position. She found
out about it the way most of us do, of course,
on social media. No one had mentioned to
her before that she was in the running and I
doubt that she will address it today, but still,
kudos to her for that.”

As a native of Arizona and a member of the
Hopi Indian Tribe, Judge Humetewa focused
her topic on a perspective she knows well.

“I want to give you a little bit more about
the landscape of our state, generally, as it
relates to the work that I'm doing today be-
cause we are a complex and a remarkable
state. It creates a very unique opportunity
as a judge on the federal bench.”

Arizona is the forty-eighth state in the union,
with a population of seven million people.
It has fifteen counties with as varied a land-
scape to match. “If you drive one hour in
any direction of Phoenix, you're going to
run into a very different landscape... The
Saguaro desert, the Grand Canyon and in
Prescott, one of the prior indigenous ruins
from the Verde Valley people.

“We have twenty-two federally Indian rec-
ognized tribes. The land base is 32 percent
of Arizona, but you also have to lay upon
that we have two of the largest federally In-
dian-recognized tribes in the United States.
The Navajo Nation, which of course ex-
pands into Utah and New Mexico, as well
as the Tohono O’odham Nation. The To-
hono O’odham Nation is roughly the size
of Connecticut. What is also unique about

SUMMER 2018

JOURNAL

28



29 | JOURNAL

our tribal system is that many of these tribal
nations still hold onto their land base. They
still have communities, schools, clinics, things
of that nature that are providing services to lo-
cal communities there.

“One of the unique things about Arizona, and
also that relates to some of the cases that we see,
is that we are a border state bordering with Mex-
ico and the Tohono O’odham Nation as well as
the Pascua Yaqui Tribe down to the south into
Mexico. They have tribal members that are liv-
ing on the Mexico side of the border. It creates
some very unique challenges.

“Each of these tribal communities has their own
populations, and the Hopi Nation that I'm from
is right in the middle of the Navajo Nation,
which is on the northeast corner of Arizona.
We are by virtue of some Congressional act sur-
rounded by the Navajo Nation.

“We have not only the twenty-two Indian Na-
tions that are federally recognized, the facilities
and their communities, we have all of the alpha-
bet soup of federal agencies within Arizona in-
cluding the Interior Department, the Bureau of
Indian Affairs, the Veterans Administration, the
Bureau of Land Management, and the U.S. For-
est Service. We have such a huge amount of fed-
eral agencies and all of the attendant issues that
come with managing federal lands and federal
agencies that are brought into the federal court.”

PERSONAL LANDSCAPE

“My home community, the Hopi tribe, is up in
the Northeast corner. It’s fitting that I follow
individuals that are talking about water because
we live in what is a very dry area in the north-
east part of the state.

“We rely on, and have historically relied on, dry
farming. When the Spaniards came here and
found the Hopi and saw that we relied on our
sustenance, primarily corn, squash, beans and
the like, they realized there’s no water. We es-
sentially relied on the rain.

“Much of our custom and ceremonial cycles re-
volved around asking for rain, praying for rain.
Our custom always centered on looking for

moisture.... We also are very culturally aware,
we continue to practice our cultural religions, we
have social dances that young men and women
go through. Unfortunately, employment is very
low on the Hopi reservation but a lot of our men
are very skilled Kachina doll carvers.

“One of the things that I think historically is get-
ting away from us is really the history of how
generally we interrelate with tribal governments,
tribal people, tribal customs. The very next
street beyond Camelback Road is Indian School
Road. Tused to teach as an Assistant U.S. Attor-
ney to a number of people who would come in
to talk about prosecutions in Indian Country. 1
used to ask them, “You're going to be investigat-
ing crimes on Indian reservations, so how many
of you can tell me what used to be on the center
of Central Avenue and Indian School Road?’

“As the years went by, very few people could an-
swer that. There was a federal Indian boarding
school there. Today, it’s known as Steele Indian
School Park. That boarding school was where my
mother went to school. She and my father were
raised in boarding school because there were no
schools on the Indian reservations at that time.

“In fact, the high school on the Hopi reserva-
tion was actually opened in 1987 and up until
that time, all of my cousins on both my moth-
er and father’s side all went away to boarding
schools whether it be Phoenix Indian School or
Sherman Indian High School in Riverside, Cali-
fornia or in Santa Fe Indian School where my
father went to school.

“T am the first in my family on both my mother’s

and father’s side to receive an undergraduate
degree as well as a JD, which made my career
into the law very challenging back in the time
that I went to Arizona State University. It was
a lonely time for me, because during my college
days I can tell you that I probably would run
into maybe two or three other Native American
students at that time.”

ELEVATED TO THE BENCH

“It was very important that I give back to my
tribal community. When I was asked by our



chairman at the time to come back and serve as
an appellate court judge for our Hopi Appellate
Court, which was actually in its infancy at the
time, I had to say yes. It helped me understand
again the interplay of the three sovereigns, the
federal, the state and the tribal sovereigns and
to this day and throughout my career as a law-
yer, I've had the great pleasure to interact with
many of the tribal court systems, many of the
tribal court prosecutors of course, all of those
individuals who investigated crimes in Indian
Country. It has greatly enhanced my ability to
do the work that I do today.”

At her confirmation hearing to be a district court
judge, a total of six were confirmed, which in-
cluded: Steven Logan; John Joseph Tuchi; Rose-
mary Marquez; James Alan Soto; Douglas L.
Rayes and herself. “This was the first time six of
us had ever gone forward in this process together
and we will continue to serve well into ten-plus
years down the road. We are challenged greatly
because although there are six active judges in
Phoenix, we currently do have two vacancies.
We fortunately do have two nominees that are
awaiting confirmation to fill those vacancies and,
boy, are we eager to get them on board.

“We do have five U.S. magistrate judges. We
have one that sits in Flagstaff about two hours
north of us, one that sits in Yuma. In Tucson,
we have five active judges including Judge Sotto
and Marquez. We have two senior judges that
are fairly active and two who are likely to go
senior, meaning two more vacancies in Tucson
probably this year. The fact that before the six of
us came on board, there was roughly three and
a half years of vacancies, six vacancies if you can
imagine, makes for an incredibly large and huge
backload of cases.

“The division caseload in 2007 for our district
(Phoenix) there were 5,143 civil filings. In our
civil cases, I didn’t know this until I got on the
bench, roughly 45 to 47 percent of our civil case
filings are prison litigation. That is extraordinarily
challenging and it has opened my eyes to the fact
that we have a tremendous healthcare crisis going
on with our prison population and it will only
continue to grow as those populations get older.

“Many of the cases that we see are claims of
medical malpractice or not providing adequate
healthcare. Itis at crisis level so much so that we
actually have a full unit of law clerks that serve
all of the district judges on just these prisoner
cases. In terms of our criminal cases filed, there
were about 4,500.

“Because we have such a unique geography, our
U.S. attorney acts like a county attorney for the
twenty-two Indian nations. Felony violent of-
fenses that occur in Indian Country, they are
brought to our courts as well as all of the border
crime issues that are attendant with a state like
ours, illegal re-entry, bringing in of people and
drugs, firearms, those types of cases.

“On any given day in any of our courts, we can
be hearing for example ERISA cases, Federal
Tort Claims Act cases, patent cases, cases deal-
ing with not just regular torts, breach of contract,
well as those that stem from technology.”

CHANGE DRIVEN BY NECESSITY

“We have a growing economy of technological
companies that are coming to the Phoenix valley.
We have large companies such as Amazon, Go-
Daddy and others that lend themselves to some
of this litigation as well. Itis a very busy practice.
How many of you have heard of the disappear-
ing trial? Okay, that is a topic of great debate. I
haven’t seen it. I think many of us have a mixed
feeling about that: we like to see the ability of
litigators who come into the court to argue mo-
tions, to litigate cases, but, at the same time, we
have such a great caseload.

“T have about 351 or so civil cases pending right
now. If every one of them went to trial - it would
just bury me. What we’ve done in order to try
to alleviate some of the backlog and to try to
push cases to resolution quicker and keeping in
mind the growing cost of litigation, we have tried
to implement a number of policies and practic-
es locally that will address some of not just the
criminal cases, but the civil cases.

“For example, at our last district judges meet-
ing, a number of the judges including me vol-
unteered to undertake a summary judgment
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project which essentially alleviates the
parties from having to file separate
statement of facts and controverting
statements of facts, but to have all of
the facts intertwined in the motions

and responses themselves.

“I think a number of us have found that
often, the statements of facts are not
helpful because they are either cited
improperly or there are tremendous
amounts of exhibits attached thereto.
It just makes for a much more cumber-
some process. We started implement-
ing this policy in January, and were
going to give it a while and see wheth-
er or not we have a different result.
Hopefully, it will help us resolve those

summary judgment motions quicker.

“There are a couple of other federal

courts that are also participating in
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One of the most uplifting things that we do as judges in court, and there aren’t many uplifting activities that we engage in
in federal court, is we preside over naturalization ceremonies. | always like to remind the new citizens who are com-

the mandatory initial disclosure pilot
project which requires parties to early
on provide initial disclosures, with an
ongoing obligation to do so. In many
cases, we feel that early initial discovery
will push the parties to begin to talk
about settlement a little bit earlier, and
the discovery process will already be
underway by the time you get to your

Rule 16 conference.

“On the criminal side, I will tell you that
things have changed greatly since I was
a federal litigator. I think in some cases
for the better. How many of you prac-
tice by the rule that if your witness testi-
fied at the trial, you didn’t turn over the
statement until either while they’re tes-
tifying or right after? That was how I was
raised in trial practice, but today, every-

thing is open discovery, early discovery.

“At the final pretrial conference, my col-
leagues and I, we're requiring the par-
ties to bring their evidentiary objections,
motions, eliminate them right away so
that we can resolve all of those poten-
tial objections to pieces of evidence that
may come in at trial. You can have a
much smoother trial process and you
don’t have to take those breaks. I've
employed the practice of not having
sidebars so that the jury is not sitting

there waiting.

“The culture of litigation has changed
by necessity. While I thought litigation
was fun just because you did get to have
a little bit of T guess an element of sur-
prise, by necessity just because of our
huge caseload, we are trying to make

it more manageable and less expen-

sive in the process.”

ing in is that citizenship for Native Americans actually occurred by way of an act of Congress in 1924. We were deemed
United States citizens, which | think makes for interesting conversation.

Judge Humetewa
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TIMING, CHANCE AND
MAKING THE MOVIE MARSHALL

IN HIS INTRODUCTION, REGENT RITCHIE E. BERGER OF BURLINGTON, VERMONT, RECALLED HIS FIRST ENCOUNTER,
MANY YEARS AGO, WITH FELLOW AND SPEAKER MICHAEL P. KOSKOFF. BERGER WAS DEFENDING A BIRTH INJURY
CASE IN VERMONT WHEN LOCAL COUNSEL NOTIFIED HIM THAT THE KOSKOFF FIRM “WOULD BE COMING UP FROM
CONNECTICUT TO TAKE OVER THE CASE.” HE SAID HIS REACTION WAS, “WELL, THAT'S NOT VERY GOOD NEWS.” TWO

WEEKS LATER WHEN KOSKOFF ARRIVED IN VERMONT LOOKING “TOTALLY COMPETENT. TOTALLY RESPECTFUL. JUST
A DELIGHT TO DEAL WITH. AND I SAID TO MYSELF, ‘OH, VERMONT SURE IS GOING TO LIKE THIS GUY SO THAT'S NOT
GOOD NEWS." THAT CASE WENT AWAY AND | NEVER HAD ANOTHER ONE, FORTUNATELY, WITH MIKE.”

lthough the son of Fellow Theodore 1. Koskoff, law was not Mike’s first choice. He at-
tended a Shakespearean acting academy in his hometown but, “he came to realize he
had to make a living so he went to law school and joined his father Ted’s law firm.” As
a Civil Rights activist, the younger Koskoff was involved in notable cases including
the defense of Bobby Seale and members of the Black Panthers. He went on to rep-
resent black patrolmen of Bridgeport, Connecticut and the firemen of Connecticut,
winning suits that led to full integration of the police and fire departments. Berger suggested that
Koskoft’s years as a civil rights activist “probably led to his interest in Thurgood Marshall as a
trial lawyer and his unlikely alliance with Sam Freeman, a Jewish-American trial lawyer.” Marshall

and Freeman, the surprising pair that defended Joseph Spell, a young black chauffeur accused of
viciously beating and attacking the woman with whom he was employed. The trial of that case is
the basis for the movie Marshall, with Koskoft credited as author of the screenplay. Koskoff joined
Fellows at the 2018 Spring Meeting in Phoenix to recount his adventures in writing the screen-
play and discovering the wisdom of chance.

“T want to tell you a story about the movie and about the making of the movie and about the
wisdom that came to me from the whole experience. Because how does a lawyer who’s been
practicing for fifty-two years suddenly end up in a Hollywood movie? I'll give you the wisdom first
and then I'll tell you the story. The wisdom was from a saying my father always used to say and
I never knew why. It was ‘the race doesn’t go to the swift,” I looked it up not too long ago and I
found what the whole quote was and it goes something like this: “The race doesn’t go to the swift
nor the battle to the strong, nor riches to the wise, but time and chance overtake all.” It’s one of
the wisest things I've learned about the effects of time and chance. I'm going to show how the >
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effects of time and chance influenced me and influenced the history of my
making of this movie Marshall.”

Years ago, Mike’s friend, Jack, told him of a murder that took place back
in 1940. The story began at the Kensico reservoir in Westchester County,
New York, where a bruised woman dressed in flimsy, torn and wet clothing
was found on December 11, 1940. She was Eleanor Strubing, a social-
ite from wealthy Greenwich, Connecticut. She told a lurid story of being
raped multiple times in her bedroom by Joseph Spell, her African-American
chauffeur/butler. He then drove her to the reservoir and hurled her over
the bridge. Spell was brought to Bridgeport for trial but not before the
news media got hold of the story. Headlines proclaiming “Night of Terror,”
“Confesses after 16 Hours of Questioning,” and “Joseph Spell Confessed to
the Rape of Eleanor Strubing, Socialite from Greenwich” filled the papers.

: :

Koskoff pointed out this happened at a time when worldwide “there was tre-
mendous racial animus. Jews were being picked up off the streets of Poland
and Eastern Europe, Hitler was on the rampage in Europe and in the south,
blacks were being lynched.” Blacks were moving north in pursuit of domes-
tic and industrial jobs. “The newspapers would share the story of the war in
Europe with the story of this rape. Joseph Spell would be described as, ““The
defendant who attacks and kidnaps society woman.”” The sensationalism
would alter more lives than the few directly involved in the case.

The NAACP was then, as Koskoff described, a “fledgling organization”
headquartered in New York with little staff and less money. Calls were in-
creasing and most came “from black people who were coming north for
jobs and were getting fired because white people were afraid to have them
work in their homes.” The NAACP’s response was “to get someone to de-
fend Joseph Spell because this is a publicity nightmare.”

It was obviously an unpopular case that no one wanted. But the NAACP
found Sam and Irwin Friedman and convinced them to defend Spell. Sam



would take the lead, and the NAACP promised to send a lawyer from New York to work with
them. “That lawyer was, of course, Thurgood Marshall.”

Koskoft’s friend believed the story could be made into a good screenplay so he sent it to Steven
Spielberg. Spielberg “had other things going on at the time.” Jack then suggested that Koskoff’s
children, screenwriters in Los Angeles, might be interested in it so Mike sent his sons the story.
They too were “tied up at the time.” Jack then asked Mike, “Why don’t you write it?” Mike’s cool-
headed response was, “Well, okay. I think I could do that.”

“Time and chance overtake all. I wrote the screenplay and after I wrote it, I felt the same experience 1
had defending the Black Panthers and their very highly publicized trials.” He wanted his screenplay
to show the dynamics of a trial and the way “good lawyers adjust to facts and how you have to move
and how you have to cross-examine and how you have to work with the jury and how you have
all of these different forces going on.” The other thing he wanted to show “was how courageous
lawyers are” who are willing “to take unpopular cases and don’t care about the publicity.”

MAKING HOLLYWOOD CONNECTIONS FROM BRIDGEPORT
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About two years pass and Koskoff happened to show
About six weeks ago, | was here in the screenplay to a friend. Befitting Koskoff’s appre-
Phoenix speaking before the law school, ciation of chance, it turned out his friend knew the
and we were doing a screening of the Friedman family. When he asked Koskoft if he could
movie. | was very honored that Justice show it to them, Koskoff’s response was, “‘Show it
0’Connor came to the movie. | know to anyone you want. [ mean, I'd written it, I wanted
she doesn’t go out much, but she came anybody in the world to see it and read it.” He ad-
to the movie, sat through the whole mitted that all his friends “were rolling their eyes and
movie, seemed to really enjoy it. sick of me talking about the damn case!”

A few weeks later his friend called back to report that
ekl “‘Sam Friedman’s daughter read the screenplay and
she really liked it and she would like to meet you.” I
said, ‘Fine. Great. Great. Finally somebody read it.””
He met with Lauren Friedman and she told Koskoff her dad would be very proud. She then asked
if she could show it to a producer. “I said, ‘Show it to anyone you want.” I know enough about
Hollywood to know that everybody in Hollywood is a producer. The taxi driver has a production
credit somewhere, the dentist has a screenplay, everybody in Hollywood is a producer and the word
means nothing. What were the chances that she really had a friend who was a producer?”

Lauren’s friend called a month later and introduced herself as Paula Wagner, which meant nothing
to Koskoff. She had read the script and really wanted to make the film. When Koskoff called his son,
Jake, and told him he had a producer, his response was, “Oh yeah? Who?” When Koskoff said Paula
Wagner “there was this long pause and then he dropped an F-bomb and said, ‘How did you get to
meet Paula Wagner?’ I said, “Well, you know, in Bridgeport, Connecticut, you develop a lot of con-
tacts.”” Wagner was Tom Cruise’s producer, who had produced the Mission Impossible film franchise.

Three years after the writing, he had a producer. She promptly told him he would have to do re-
writes. “At that point I said, “You know, this is above my pay grade.” I called Jake, and I said, ‘Jake,
now are you interested in working with me on the screenplay?” He said, “Yeah, I guess so.””

Attention then turned to finding a director. “We really wanted an African-American director be-
cause we felt that it was important to get the insights that only an African-American person could >
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provide.” They reached out to Reginald Hud-
lin who gave a surprising response: “‘Thurgood
Marshall has been my lifelong hero and there is
nothing that would please me more.”” Realizing
it would be the first film about Thurgood Mar-
shall, he advised Koskoff, ““You can’t make a mov-
ie about Thurgood Marshall and have it just be
kind of a buddy film.”” He explained that “even
though it’s only about a sliver in time, it’s the
first time the country is going to see Thurgood
Marshall and you got to make it about Marshall.”

In tackling the rewrites, Koskoff and Jake learned
about the Thurgood Marshall of the 1940s. “He
was tall. He was handsome. He lived in Harlem
and his best friend from college was Langston
Hughes, the poet. He was friends with Duke El-
lington and Joe Louis and Cab Calloway. He was
a part of this rich, intellectual and social commu-
nity in Harlem and, yet, he was dapper, he was
funny, he was a storyteller.” They discovered “this
amazing character that we knew nothing about
and that history knew nothing about.”

Now they needed a good actor. Their choice was
Chadwick Boseman. Boseman had the leading
role as Jackie Robinson in 42, the Jackie Robinson
movie and James Brown in Get on Up. He plays
the Black Panther in the new Black Panther film.
Koskoff mused, “So here I am. What are the odds
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my life would be surrounded by Black Panthers in
the beginning and at this age?”

LEAVING THE SCRIPT AT THE RIGHT TABLE

“We still, however, did not have any money. We
still did not have a distributor. We still did not
have a movie.” While chance had been favor-
ing him, it now seemed to be working against
him. Or so he thought. The random chance of
a competition arising over the production of a
Thurgood Marshall film gave Koskoff’s team the
momentum they would need to finish the project.

“Devil in the Grove is a wonderful book. It won the
Pulitzer Prize and it was about a rape trial that
Thurgood Marshall was involved in in Groveland,
Florida. It was a great thing. Right after it came
out, Lionsgate films announced that they’re go-
ing to make a movie about it.” If that weren’t
enough Lionsgate, “put their best screenwriters
on making the movie. We got a call from our
producer that said, ‘Oh-oh.” That oh-oh meant
Hollywood would not make Marshall.” They
would only make one and “Lionsgate is making
it.” Rather than be defeated, those working with
his screenplay increased their resolve.

Paula Wagner “called in another producer friend
named Jonathan Sanger. Jonathan had been doing

You can’'t make a movie about Thurgood Marshall and have it just be a buddy film. This is the first biography of Thurgood
Marshall, and even though it’s only about a sliver in time, it’s the first time the country is going to see Thurgood Marshall

and you've got to make it about Marshall.

Marshall director Reginald Hudlin’s advice to Koskoff
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work for a Chinese company and he said he was
doing consulting. It was called Hero Films. Hero
wanted to make superhero films in the United
States. Hero Films was not going to be interest-
ed in this movie. Sanger was looking for money
elsewhere but he happened to leave the script
on a table at the headquarters of Hero Films in
Los Angeles. A secretary/interpreter picked up
the script, read it, and liked it. So she translated
it into Mandarin. She sent it to China where the
Hero Films people loved it and agreed to finance
the film. What are the odds?

“We screened it for the Marshall family after the
movie was made. That was, [ think for me, the
most threatening of all experiences.” Koskoff
had become friends with several members of the
Marshall family and did not want to disappoint
any of them, including Marshall’s second wife
Sissy, then in her 90s who had also come to the
screening. “Did I get Thurgood Marshall right?
That was really my concern. Are they going to
approve? I know John loved it, he had seen it
already a couple times and Goody (Thurgood,
Jr) was smiling. The grandkids were happy. And
[ went over to Sissy. She was sitting in the front
row and she had a little scowl on her face and
[ said, ‘Oh-oh. Well Sissy, what do you think
of the movie?” She said, ‘Well, that guy who
played Thurgood?’ I said, “Yeah.” She said, ‘He’s
a good actor but not nearly as handsome as
the real Thurgood.” Then she burst out laugh-
ing. Then of course she came to the premiere
and everything else. She was fully on board.”

Lorna S. McClusky
Memphis, Tennessee |
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My great-granddaddy, he was a
slave. They're not slaves now
and we got weapons we didn’t

have before. We’ve got the law.

Marshall, played by Chadwick Boseman,
speaking in a scene from the movie trailer

“WHERE YOU
SEE WRONG
OR INEQUALITY
OR INJUSTICGE

- THURGOOD MARSHALL
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FLORIDA SUPREME COURT JUDGE
RECEIVES SANDRA DAY 0°'CONNOR
JURIST AWARD

R

U.S Foundation trustee
Eugene Pettis, President
Sam Franklin, Justice
Barbara Pariente
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HE HONORABLE BARBARA J. PARIENTE, JUSTICE OF THE FLORIDA SUPREME COURT,
WAS PRESENTED WITH THE SANDRA DAY 0’CONNOR JURIST AWARD DURING THE 2018
SPRING MEETING IN PHOENIX. THE AWARD RECOGNIZES A JUDGE FOR HIS OR HER
EXEMPLARY JUDICIAL INDEPENDENCE IN THE PERFORMANCE OF HIS OR HER DUTIES.
7. SHE IS THE THIRD RECIPIENT OF THE AWARD SINCE IT WAS FIRST GIVEN IN 2008.

AN\

Justice Pariente’s legal and judicial career has spanned nearly forty-four years. She has been a Flor-
ida Supreme Court Justice since 1997 and served as Chief Justice from 2004 through 2006. She
has been a Floridian since 1973, having been born in New York City in 1948 and attended public
schools in New York and New Jersey. She graduated with highest honors from Boston University.
She then attended George Washington University Law School, where she graduated fifth in her
class in 1973, earning highest honors and membership in the Order of the Coif. She moved to
Fort Lauderdale, Florida in 1973 for a two year judicial clerkship with United States District Court
Judge Norman C. Roettger, Jr., of the Southern District of Florida. In September 1993, Justice
Pariente was appointed to Florida’s Fourth District Court of Appeal, where she served until her
appointment as the seventy-seventh Justice of the Florida Supreme Court on December 10, 1997.
During her time on the Florida Supreme Court, she has worked to improve methods for handling
cases involving families and children in the courts. Since 2010, she has served as the Chief
Justice’s designee to the Florida Children and Youth Cabinet.

U.S. Foundation Trustee Eugene K. Pettis said in his introduction of Justice Pariente: “You don’t
have to spend much time with Justice Pariente to see and feel her passion. You can still see the fire
that was ignited as a child when, through her eyes, things just didn’t seem fair. Despite her profes-
sional ascension, she never lost sight of the world in which everyone should be treated fairly. It
was Bobby Kennedy who said, ‘There are those that look at things the way they are and ask why?
I dream of things that never were and ask why not?” Justice Pariente’s career has embodied the
pursuit of the, ‘why not?.... Most impressive is the manner in which she has upheld the integrity
and impartiality of the court and still found a way to be an engine of change—change not through
judicial acti